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IN THE 

United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


FIDELITY-BANKERS TRUST COMPANY, 
Trustee, for HUGH W. SANFORD, et al., 
and FIDELITY-BANKERS TRUST COM¬ 
PANY, Petitioners, 

vs. 

GUY T. HELVERING, Commissioner of 
Internal Revenue, 

and 

GUY T. HELVERING, Commissioner of 
Internal Revenue, 

vs. 

FIDELITY-BANKERS TRUST COMPANY, 
Trustee, for HUGH W. SANFORD, et al., 
and FIDELITY-BANKERS TRUST COM¬ 
PANY, Petitioners. 


BRIEF OF FIDELITY-BANKERS TRUST 
COMPANY, TRUSTEE, ET AL 


Tills is an appeal from an order of the United 
States Board of Tax Appeals rendered in the matter 
of the petition of Fidelity-Bankers Trust Company 
et al. against the Commissioner of Internal Revenue, 
to review the action of the Commissioner of Internal 
Revenue of the United States with respect to certain 
corporation income taxes levied against the said 
Fidelity-Bankers Trust Company, Trustee. 


^ No. 7271. 


> No. 7272. 


PLEADINGS. 


Tlie petition was filed with the United States Board 
of Tax Appeals March 27, 11)36, by the Fidelity-Bank¬ 
ers Trust Company, Trustee, under a certain declara¬ 
tion of trust dated the 20th day of October, 1931, and 
the Fidelity-Bankers Trust Company, in its general 
corporate capacity, and alleged that it was a corpora¬ 
tion organized under the laws of the State of Ten¬ 
nessee and empowered to carry on a general banking 
and trust business; that it is the same corporation 
as the Fidelity-Bankers Trust Company, Trustee, un¬ 
der said declaration of trust, and made a copy of the 
declaration of trust an exhibit to the petition. 

The petition further averred in substance as fol¬ 
lows : 

That the Commissioner of Internal Revenue had no¬ 
tified the Fidelity-Bankers Trust Company, Trustee, 
bn January 18, 1936, of a deficiency assessment made 
against it for the fiscal year ended October 31, 1932, 
in the sum of $1,2S7.13, and a penalty of $321.7S for 
failure to make return and payment of corporation 
income taxes, and had notified petitioner, Fidelity- 
Bankers Trust Company, Trustee, of a deficiency as¬ 
sessment for the fiscal year ended October 31, 1933, 
in the sum of $2,40S.45 and corporation excess profits 
taxes for the same period of $S75.80, and assigned 
errors. 


Tr. pp. 5 and 6; 

Exhibit “B,” Tr. pp. 32-36. 


All of said assignments of error were based on 
three contentions of appellant as follows: 

1. That the trust agreement is nothing more nor 
less than a mortgage of certain properties and the 
income therefrom to secure individual loans and did 
not constitute the appellant, as trustee, an association 
taxable as a corporation; 

2. That even if the arrangement provided in said 
trust agreement were such as to make the appellant, 
as trustee under said trust agreement, liable for 
corporation taxes on its income as such, that under 
the facts there was no joint income upon which a 
tax could be levied; 

3. That the action of the Commissioner in levying 
a tax based upon certain payments made by the 
Fidelity-Bankers Trust Company, in its general ca¬ 
pacity, to the parties who had advanced money under 
said trust agreement in pursuance to its obligation 
to pay interest of six per cent on the money advanced 
was error. 

Tr. pp. 6-9. 

The petition further averred, in substance, that the 
Fidelity-Bankers Trust Company had, prior to the 
making of the trust agreement, built up a large loan 
business and had outstanding on October 31, 1931, 
about $9,S00,000.00 of bonds, in a series of issues, upon 
which it was obligated to pay interest semiannually 
and to pay the principal at certain times specified 
in the bonds; that these bonds were secured by notes 
and securities taken in by the Fidelity-Bankers Trust 
Company from persons to whom it had loaned money; 
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that it had outstanding on said date about 3,700 such 

loans, averaging about $3,400.00 a loan, and that for 

several months before the 20th day of October, 1931, 

the Fidelity-Bankers Trust Company had found itself 

seriouslv embarrassed financially bv the inabilitv and 
* » «> • 

failure of those parties who had borrowed from it to 
meet their several obligations when due, as this was 
practically its only source from which to meet its 
own bonded obligations. As a result, and to protect 
its interests, the Trust Company had acquired a large 
quantity of real estate by foreclosure, for which there 
was no sale, and that this situation was growing rap¬ 
idly worse, and it was apparent that unless money 
could be raised upon the faith of this real estate to 
meet its bonded obligations, it would fail, and bring 
disaster to its own stockholders and many other per¬ 
sons having dealings with it. 

That for the purpose of borrowing money on these 
properties, which had come into its hands by fore¬ 
closure, it interested a number of its stockholders and 
directors in lending it money on the faith of this real 
estate and other properties. That the condition was 
one of increasing gravity, as nonliquid property was 
constantly coming into the hands of the Trust Com¬ 
pany by foreclosure. A number of these parties ap¬ 
proached agreed to lend their financial assistance to 
the Trust Company if others would do likewise. 

As a result of this understanding a trust agreement 
was drawn up, dated October 20, 1931, and made ex¬ 
hibit “A” to the petition. 


Tr. pp. 9-13. 


Exhibit “A,” in substance, is as follows: 

The caption recites an indenture dated the 20th day 
of October, 1931, between a number of individuals 
and a corporation known as the Sanford Realty Com¬ 
pany as first parties, and the Fidelity-Bankers Trust 
Company, as trustee, second party. 

The first paragraph recites the desire of the first 
parties to organize a syndicate to be known as the 
Fidelity Realty Company for the purpose of “ac¬ 
quiring, encumbering, leasing and selling certain real 
estate—or other properties—belonging to or to be 
hereafter acquired by the Fidelity-Bankers Trust 
Company.” 

The second paragraph recites that the first parties 
agree to pay in cash or securities acceptable to the 
Fidelity-Bankers Trust Company, upon call of a ma¬ 
jority of the subscribers, certain sums of money set 
opposite their names, for which the trustee shall exe¬ 
cute and deliver to the parties of the first part par¬ 
ticipating certificates of ownership in the syndicate 
in amounts equal to the payments made by them. 

The third paragraph provides that the trustee shall 
purchase, receive, hold, manage, control, lease, en¬ 
cumber or sell such properties as above described as 
a majority of the syndicate owners may from time to 
time direct in writing and that the syndicate shall 
have the right to sell any of such properties so ac¬ 
quired, by and with the consent of the Fidelity- 
Bankers Trust Company; provided that if the Fidel¬ 
ity-Bankers Trust Company shall fail or refuse to 
agree to the terms of sale proposed by the syndicate 
that the majority of the syndicate shall have the right 
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to sell said properties upon such terms after giving 
the Fidelity-Bankers Trust Company the right to pur¬ 
chase the same on such terms. 

The fourth paragraph provides that the trustee shall 
take title to all properties purchased for the benefit 
of the syndicate and that all conveyances made by 
the trustee shall recite that purchasers shall be re¬ 
lieved from following the application of the pro¬ 
ceeds of such sales without the beneficiaries joining 
in the sale: provided that the Fidelity-Bankers Trust 
Company agrees, in its general corporate capacity as 
trustee, to acquire, manage, hold, sell, lease or en¬ 
cumber said properties only on such terms and condi¬ 
tions as a majority of the syndicate may designate. 

Paragraph 5, in substance, provides that after first 
parties have been repaid the principal of their in¬ 
vestments and 6 per cent per annum return on the 
principal, all profits realized from the operation of 
the properties shall be conveyed to the Fidelity- 
Bankers Trust Company by the trustee, “this ar¬ 
rangement being made primarily for the benefit of the 
Fidelity-Bankers Trust Company.” The Fidelity- 
Bankers Trust Company, in addition to its capacity 
of trustee, joins in the execution of the agreement in 
its general corporate capacity “for the purpose of, 
and does hereby guarantee to the syndicate owners, 
the return of the principal invested by them, with a 
net rental income thereon equivalent to 6 per cent 
per annum”; and further agrees if such funds are not 
available from the income of the property held by 
the trustee, to make interest payments, to advance 
funds for said payments. 


Paragraph 6 provides that, on or after November 1, 
1936, “any certificate owner” can demand that the 
Fidelity-Bankers Trust Company buy his certificate 
for the unpaid principal and accrued interest at the 
rate of 6 per cent per annum, and that the Fidelity- 
Bankers Trust Company shall have the right to pur¬ 
chase all of said certificates at par and accrued in¬ 
terest, but shall not have the right to purchase one 
certificate without purchasing all; that in all events 

the trust shall not extend bevond twentv-one vcars 

* * * 

from its date. 

Paragraph 7 provides that all moneys belonging to 
the syndicate arising from the sale of such properties 
shall be disbursed pro rata to the syndicate owners 
or be reinvested by the trustee as directed by a ma¬ 
jority of the syndicate owners and the Fidelity-Bank¬ 
ers Trust Company. 

Paragraph 8 provides that only the properties con¬ 
veyed to the trustee shall be liable for obligations of 
the trustee and that these shall be no personal liabil¬ 
ity against the subscribers. 

Paragraph 9 provides that a majority of the certifi¬ 
cate holders shall have the right to make rules and 
regulations for the transaction of business with re¬ 
spect to the matters set forth in the agreement and 
to act personally or by proxy. 

Paragraph 10 provides that a majority of the syn¬ 
dicate owners wherever used in the instrument shall 
mean a majority of dollar ownership. 

In the eleventh and last paragraph the trustee 
agrees to act without compensation. 

Tr. pp. 24-29. 


The petition recited the filing of exhibits “C,” 
“D” and “E” showing respectively a list of all prop¬ 
erties transferred to the trustee bv the Fidelitv-Bank- 

*> » 

ers Trust Company, a list of all sums of money re¬ 
ceived by the Fidelity-Bankers Trust Company from 
the subscribers and a complete list of repayments 
made on account of principal by the Fidelity-Bankers 
Trust Company. 

Tr. p. 13; 

Exhibit “C,” Tr. pp. 36-38; 

Exhibit “D,” Tr. pp. 39-40; 

Exhibit “E,“ Tr. p. 40. 

The petition then avers as follows: 

“(20) Said properties so pledged to secure 
said loans as listed above have always remained 
in the actual possession of the officers of Fidelity- 
Bankers Trust Company, though transferred on 
its books to the account of the Fidelity-Bankers 
Trust Company as Trustee. 

“(21) The Fidelity-Bankers Trust Company, 
through its regular officers, servants and agents, 
has managed all of said properties during said 
entire periods. 

“(22) For the fiscal year ended October the 
31st, 1932, from the properties held by the Fidel¬ 
ity-Bankers Trust Company as Trustee under 
said trust agreement of October 20, 1931, there 
was derived the gross sum of $6,6S2.95. 

“(23) For the fiscal year ended October 31, 

1932, there was expended on upkeep of said prop¬ 
erties in taxes and other deductible expendtures 
the sum of $8,839.01. 

“(24) For the fiscal year ended October 31, 

1933, from the properties held by the Fidelity- 


Bankers Trust Company as Trustee under said 
trust agreement of October 20, 1931, there was 
derived the gross sum of $7,195.00. 

“(25) For the fiscal year ended October 31, 
1933, there was expended on upkeep of said prop¬ 
erties in taxes and other deductible expenditures, 
the sum of $2,720.94. 

“(26) During the fiscal years ended October 
31, 1932, and October 31, 1933, there were no 
properties of any kind or character which came 
into the hands of the Fidelity-Bankers Trust 
Company as Trustee under said declaration of 
trust of October 20, 1931, except those shown on 
Exhibit ‘C,’ and all of these were properties 
transferred to said trust account by the Fidelity- 
Bankers Trust Company in its corporate capacity. 

“(27) During the fiscal year ended October 31, 

1932, some of the properties transferred by the 
Fidel it v-Bankers Trust Company to the Fidelity- 
Bankers Trust Company, Trustee, under said 
trust agreement of October 20, 1931, were dis¬ 
posed of and sold. A complete list of such is 
hereto attached marked Exhibit *F’ and made a 
part of this petition (Ex. ‘F,’ Tr. pp. 40-42). 

“(28) During the fiscal year ended October 31, 

1933, some of the properties transferred by the 
Fidelity-Bankers Trust Company to the Fidelity- 
Bankers Trust Company, Trustee, under said 
trust agreement of October 20, 1931, there were 
disposed of and sold: A complete list of such is 
hereto attached, marked Exhibit ‘G,’ and made a 
part of this petition (Ex. ‘G,’ Tr. p. 42). 

“(29) From time to time those who pledged 
themselves to advance money under said declara¬ 
tion of trust of October 20, 1931, were issued a 
certificate or certificates in pursuance to said 
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agreement. A true copy of the form of said ‘Cer¬ 
tificates’ is hereto attached, marked Exhibit ‘H,’ 
and made a part of this petition (Ex. ‘H,’ Tr. 
pp. 42-43). 

“(30) For the fiscal year ended October 31, 

1932, the Fidelity-Bankers Trust Company paid 
to those advancing money under said declaration 
of trust of October 20, 1931, the sum of $10,- 
009.69 in pursuance of its undertaking as a gen¬ 
eral banking corporation to pay to said persons 
such sum of monev as might be the difference 
between what the properties placed in trust would 
earn and 6 per cent per annum upon their loans. 

“(31) For the fiscal year ended October 31, 

1933, the Fidelity-Bankers Trust Company paid 
to those advancing money under said declaration 
of trust of October 20, 1931, the sum of $13,- 

i 041.94 in pursuance of its undertaking as a gen¬ 
eral banking corporation to pay said persons 
such sum of monev as might be the difference 
between what the properties placed in trust would 
earn and 6 per cent per annum upon their loans.” 

Tr. pp. 13-15. 

The petition then gives a summary of all the activi¬ 
ties of a joint nature of the parties advancing the 
moneys under said trust agreement in respect thereto, 
these activities consisting of making demands upon 

the subscribers to advance monevs which thev had 

* » 

agreed to advance, passing on the values of properties 
taken in by the trustee or sold by it, together with 
joint agreements by the subscribers to permit the 
Fidelity-Bankers Trust Company to subject the prop¬ 
erties already pledged to other liens to secure further 
assistance. 

Tr. pp. 15-19. 
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The petition then alleges that the Fidelity-Bankers 
Trust Company, soon after the Reconstruction Finance 
Corporation was organized, and to relieve those who 
had signed the trust agreement, procured loans from 
the Reconstruction Finance Corporation aggregating 
five millions of dollars, which greatly relieved the 
financial pressure on that company. 

Tr. p. 19. 

The petition prayed for an oral hearing and a find¬ 
ing in substance: 

1st. That the Fidelity-Bankers Trust Company, as 
Trustee, under said agreement, was not an association 
subject to corporation income tax; 

2nd. That as trustee it was not engaged in business; 

3rd. That the purpose of the parties advancing 
money was for the purpose of merely lending it to 
the Fidelity-Bankers Trust Company; 

4th. That the purposes of trust were to liquidate 
certain assets of the Fidelity-Bankers Trust Company 
and not for the purpose of engaging in business as an 
association; 

5th. That the arrangement was a mere lending of 
money by the parties of the first part, individually, to 
the Fidelity-Bankers Trust Company; 

6th. That the declaration of trust of October 20, 
1931, was a mere pledge of assets to secure individual 
loans; 

7th. That the only collective activities carried on 
by the first parties to that agreement w^ere for the 
purpose of protecting their mutual security; 
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Sth. That tlie so-called certificates issued to the sub¬ 
scribers was nothing more nor less than a receipt from 
(lie Fidelity-Bankers Trust Company evidencing the 
moneys advanced; 

9th. That the guarantee made by the Fidelity-Bank¬ 
ers Trust Company in the trust agreement to repay 
principal and interest was a primary obligation; 

10th. That the relationship between the Fidelity- 
Bankers Trust Company and those advancing money 
under said trust agreement was that of mortgagor and 
mortgagee; 

11th. That the properties in the hands of the Trus¬ 
tee earned no income during the year ended October 
31, 1932; 

12th. That the sum of $10,009.69 paid by the Fidel¬ 
ity-Bankers Trust Company to the subscribers on in¬ 
terest account was in no sense income to the Fidelity- 
Bankers Trust Company, as trustee; 

13th. That the properties held by the Fidelity-Bank¬ 
ers Trust Company, Trustee, earned an income of 
$4,474.06 during the year ended October 31, 1933; 

14th. That the sum of $13,041.94 paid by the Fidel¬ 
ity-Bankers Trust Company during the fiscal year 
ended October 31, 1933, as interest under its guarantee 
to the subscribers, is in no sense income to the trustee; 

15th. That the trustee was not liable to corporation 
income taxes for the year ended October 31, 1932, as 
determined by the commissioner; 

16th. That the trustee was not liable to a penalty of 
$321.78 for the year ended October 31, 1932, as deter¬ 
mined by the commissioner; 
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17th. That the trustee was not liable to corporation 
income taxes for the year ended October 31, 1933, as 
determined by the commissioner; 

18th. That the trustee was not liable to excess 
profits taxes for the year ended October 31, 1933, as 
determined by the commissioner. 

Tr. pp. 20-23. 

The answer of the Commissioner admits the allega¬ 
tions contained in paragraphs 1, 2 and 3 of the peti¬ 
tion (Tr. p. 6) relating to the incorporation of the 
Fidelity-Bankers Trust Company and the deficiency 
assessment made against it by the Commissioner, but 
denies all of the other allegations of the petition (Tr. 
pp. 43-44). 

Upon the trial the Board of Tax Appeals found 
that the parties of the first part to the instrument of 
October 20, 1931, were a syndicate liable as an asso¬ 
ciation for corporation income taxes and to penalties 
for failure to file reports and to pay the taxes as 
found by the Commissioner, but held that the amounts 
of money paid by the Fidelity-Bankers Trust Com¬ 
pany under its guarantee to certificate holders did not 
constitute taxable income to the Commissioner, and 
reversed the Commissioner to this extent and filed in 
connection with its holding a finding of fact. 

Tr. pp. 44 and 45. 

To so much of the Board’s order as held this ap¬ 
pellant, as trustee, liable for income taxes as a cor¬ 
poration, Fidelity-Bankers Trust Company and Fidel¬ 
ity-Bankers Trust Company, Trustee, have appealed 
and assigned errors and the Commissioner lias ap- 
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pealed and assigned error to the action of the Board 
in holding that money paid by the Fidelity-Bankers 
Trust Company under its guarantee to the certificate 
holders does not constitute taxable income. To the 
order of the Board, its findings of fact and opinion 
both Fidelity-Bankers Trust Company and Fidelity- 
Bankers Company as trustee, and the Commissioner, 
took exception and moved to have the Board's opinion 
reviewed bv the Board. 

Fidelity-Bankers Trust Company and Fidelity- 
Bankers Trust Company’s Motion, Tr. pp. 
57-GO; 

Commissioner’s Motion for Review, Tr. pp. 
52-56; 

Petitioner’s Petition for Review, Tr. pp. 56-60. 

The United States Board of Tax Appeals granted 
both motions, but on review affirmed in all things the 
findings of the Board of Tax Appeals Division, before 
recited. 

Tr. p. 61. 

The Board’s decision entered was accordingly to 
the effect that there was no deficiency, so far as peti¬ 
tioner was concerned, for the year ended October 31, 
1932, but that there was a deficiencv income tax liabil- 
ity of $615.18 and a deficiency excess profits tax liabil¬ 
ity of $223.70 for the year ended October 31, 1933. 

Tr. p. 62. 

The findings of fact of the Board of Tax Appeals 
(Tr. pp. 45-50) incorporates in its first four para¬ 
graphs a fairly accurate statement of the facts. The 
remainder of the findings, consisting largely of legal 


conclusions to be drawn from the facts recited, are in 
issue. The findings of fact recites the incorporation 
of the Fidelity-Bankers Trust Company, the manner 
of its business dealings, its financial embarrassment 
in October, 1931, the dire needs of the corporation of 
financial assistance, the execution of the trust agree¬ 
ment, and recites fairly accurately the terms of that 
instrument. 

That portion of the findings of fact by the Board 
devoted to conclusions drawn by it from the facts 
recited, is to the effect that the trust agreement set 
up a syndicate which actually purchased from the 
Fidelity-Bankers Trust Company the properties 
handled by appellant, as trustee, and that this syndi¬ 
cate became the actual owners of this property and 
engaged in business in corporate form for profit, and 
that this syndicate was in taxable years involved tax- 
able as a corporation. 

On April 5th there was filed written stipulation 
with the United States Board of Tax Appeals that the 
matters involved in this cause before the Board of 
Tax Appeals might be reviewed by this Court. 

Tr. pp. 62 and 63. 

On April 13th the Fidelity-Bankers Trust Company 
and Fidelity-Bankers Trust Company, Trustee, filed 
their petition and assignments of error to have the 
findings of fact, opinion and decision of the United 
States Board of Tax Appeals reviewed by this Court. 

Tr. pp. 63-69. 

These assignments of error are, in substance, that 
the United States Board of Tax Appeals erred: 
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1. In finding that the so-called subscribers under 
the trust agreement authorized or passed any reso¬ 
lutions or took any action respecting sales or pur¬ 
chases of property; 

2. In finding that the Fidelity Realty Company, a 
syndicate, acquired by purchase property from the 
Trust Company; 

3. In finding that the Trustee actually paid for 
items of property received under the trust; 

4. In finding that the syndicate authorized the 
Trustee to borrow $41,700.00 on the security of four¬ 
teen specified parcels of property; 

5. In finding that in December, 1932, the syndicate 
guaranteed payment of $32,500.00 to the Reconstruc¬ 
tion Finance Corporation; 

6. In finding that the Trustee held properties be¬ 
longing to the syndicate; 

7. In finding that the syndicate in the taxable years 
Was an association taxable as a corporation; 

8. In dismissing the petition of Fidelity-Bankers 
Trust Company in its general corporate capacity; 

9. In finding that the terms of the trust agreement 
were broad enough to permit the syndicate to ac¬ 
quire property for the purpose of enterprise; 

10. In finding that the dominating purpose of the 
organization was profit; 

11. In failing to hold that the Commissioner of 
Internal Revenue erred in finding that petitioner, 
Fidelity-Bankers Trust Company, was an association 
taxable as a corporation; 
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12. In holding that the income received by the 
Trustee from the properties in its hands was the in¬ 
come of an association taxable as a corporation; 

13. In sustaining the Commissioner in the assess¬ 
ment of a penalty of twenty-five per cent upon the 
amount of taxes found to be delinquent; 

14. In holding that there was a deficiency in in¬ 
come tax of $615.18 and a deficiency in excess profits 
taxes of $23.70 for the fiscal year ended October 31, 
1933. 

Tr. pp. 65-69. 
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FACTS. 

These appellants introduced at the hearing before 
the Board of Tax Appeals the evidence of seven wit¬ 
nesses, whose testimony and the documentary ex- 
liibits was all of the evidence introduced. 

The first witness was Edgar C. Mahan (Tr. p. 79), 
who, besides other large business connections, was a 
Vice-President and member of the executive board 
and board of directors of the Fidelity-Bankers Trust 
Company; the second witness was William C. Ross, 
a director and stockholder in the Fidelity-Bankers 
Trust Company (Tr. p. S5); the third witness was 
Hugh W. Sanford, a director of the Fidelity-Bankers 
Trust Company (Tr. p. 90); the fourth witness was 
Ben A. Morton, a director and Vice-President of the 
Fidelity-Bankers Trust Company (Tr. p. 94); the 
fifth witness was Albert X. Walling, Secretary and 
Treasurer of the Fidelity-Bankers Trust Company 
(Tr. p. 101); the sixth witness was Joseph W. Sulli¬ 
van, Jr., Vice-President and Assistant Trust Officer 
of the Fidelity-Bankers Trust Company (Tr. p. 125), 
and Merril D. Arnold, Jr. (Tr. p. 128), President of 
the Fidelity-Bankers Trust Company. All were per¬ 
sons qualified to know the business of the Fidelity- 
Bankers Trust Company, and more or less familiar 
with the details of the matters involved in this liti¬ 
gation. 
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THE GENERAL SITUATION OF TIIE FIDELITY- 

BANKERS TRUST COMPANY AT THE TIME 
TIIE TRUST AGREEMENT WAS MADE, 
OCTOBER 20, 1931. 

The Board of Tax Appeals found as follows: 

“The Fidelity-Bankers Trust Co., a Tennes¬ 
see corporation (hereinafter referred to as the 
Trust Co.), has been engaged in the general 
banking and trust business at Knoxville, Ten¬ 
nessee, since its incorporation in 1914. Its prin¬ 
cipal activity consists of making loans secured 
by first mortgages or deeds of trust upon real 
property of the borrower situated in or near 
Knoxville, and the issuance and sale of its cor¬ 
porate interest-bearing bonds secured by the 
mortgages and deeds of trust so obtained by it. 
Such securities as were not used as collateral for 
the payment of bonds were sold to the public. 
Collections of interest and principal on real estate 
loans were used to pay obligations under the 
bonds, which were a direct obligation of the Trust 
Co. The outstanding real estate loans and bonds 
of the Trust Co. on October 31, 1931, were $12,- 
515,909 and approximately $9,000,000 respectively. 
In 1931 the bonds were maturing at the rate of 
from $150,000 to $200,000 per month.” 

Tr. pp. 45-46. 

This finding is abundantly supported by the evi¬ 
dence and in fact there is no evidence in the record 
to the contrary. 

Admission in Respondent’s answer, Tr. p. 44; 

Deposition of E. C. Mahan, Tr. p. 80; 

Deposition of B. A. Morton, Tr. p. 95; 
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Deposition of Wm. C. Ross, Tr. pp. S6-87; 

Deposition of M. D. Arnold, Jr., Tr. p. 129. 

The Board of Tax Appeals further found as fol¬ 
lows: 

“The number of defaults on mortgage loans 
due to failure of the borrowers to pay principal, 
interest, and taxes increased after 1929, with the 
result that the Trust Co., in order to protect its 
investment, was required to and did acquire title 
; to a large quantity of real estate through fore¬ 
closure proceedings. The inability of the Trust 
Co. to dispose of such property by sale or re¬ 
demption deprived the Trust Co. of income with 
which to meet maturing interest and principal on 
outstanding bonds. The Trust Co. relieved the 
situation somewhat bv the sale of notes secured 
by foreclosed property and by borrowing money. 
The Trust Co. estimated that the shortage of col¬ 
lections of principal and interest on real estate 
loans to meet bond obligations would be about 
$S00,000 in 1931. To avoid financial embarrass¬ 
ment and probable receivership proceedings, it 
was necessary for the Trust Co. to acquire addi¬ 
tional funds to meet its needs. Arrangements 
were made to acquire up to $510,000 from nineteen 
individuals and a company, substantially all of 
whom were stockholders or directors of the Trust 
Co., under the terms of an agreement styled a 
declaration of trust, executed on October 20, 
1931,” 

which finding is abundantly supported by the evi¬ 
dence. 

Testimony of E. C. Mahan, Tr. pp. 80-82; 

Testimony of Wm. C. Ross, Tr. p. 86; 

Testimony of Hugh W. Sanford, Tr. p. 91; 


Testimony of B. A. Morton, Tr. p. 95; 

Testimony of Albert Walling, Tr. p. 104; 

Testimony of Joseph W. Sullivan, Jr., Tr. pp. 

125-127; 

Testimony of M. D. Arnold, Jr., Tr. pp. 130-131. 

All of the evidence is to the effect that as a result 
of the critical financial situation of the Fidelity- 
Bankers Trust Company, its officers, directors and 
stockholders finally determined to lend to the Fidelity- 
Bankers Trust Company funds for the purpose of tid¬ 
ing it over its financial difficulties and that this was 
the predominating and practically the sole reason for 
the execution by the parties of the trust agreement 
of October 20, 1931 (Tr. p. 24). 

Witness E. C. Mahan on this point says: 

“At the time the agreement was entered into 
the Fidelity-Bankers Trust Company had very 
great difficulty collecting interest on loans it had 
made and in collecting principal on loans it made 
to parties in this section, and as a result of that 
situation it was embarrassed in meeting its own 
obligations on its bonds, both principal and in¬ 
terest. It had to foreclose in a number of in¬ 
stances against parties who could not meet in¬ 
terest payments on loans and taxes. In this way 
the Fidelity-Bankers Trust Company acquired a 
very large amount of real estate. The purpose of 
the agreement dated October 20, 1931, was to pro¬ 
vide the Fidelity-Bankers Trust Company with 
some ready money in the hope that it would tide 
over the period of stress they were in at that 
time for ready funds. It was then felt that in 
view of the large number of foreclosures that 
were having to be made and the prospects for 


the future that nothing less than a very consid¬ 
erable sum would help the purpose. That cer¬ 
tainly was my opinion. Conditions in October, 
1931, were about as bad, as I recall, as it could 
bo and it was generally felt bv everybody that 

it would be some vears at the verv best before 

* * 

we could hope to have normal conditions. At this 
time T felt that the loans made by the Fidelity- 
Bankers Trust Company to parties over East Ten¬ 
nessee would be paid, at least in large part, if 
they could be given sufficient length of time to 
work their troubles out. It was my opinion and 
the opinion generally of those connected with the 
institution that in view of the verv trving situa- 
tion which confronted Knoxville due to the fail¬ 
ure of all the banks, that if the Fidelity-Bankers 
Trust Company was unable to weather the storm 
that practically all of East Tennessee was going 
to have such a terrible jolt that it would be 
nothing short of a catastrophe/’ 

Tr. pp. 80-81. 

Witness William C. Boss, testifying on this subject, 
ays: 

“My motive and, as far as I know, the motive 
of the other men who signed the trust agreement, 
was to try to save the Fidelity-Bankers Trust 
Company. We had some meetings before this in¬ 
strument was drawn up and discussed the general 
situation of the company. These meetings were 
held in the Fidelity-Bankers Trust Company’s 
directors’ room, and one at my home. The prob¬ 
lem discussed was as to how we could raise money 
on the real estate that we had foreclosed in order 
i to pay off the bonds that were maturing. I be¬ 
lieved at the time that if we were unable to do 
this, the Fidelity-Bankers Trust Company would 
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have to go into receivership, which would ruin the 
whole community and therefore break down other 
financial institutions besides.” (Emphasis ours.) 

Tr. p. 87. 

Witness Hugh W. Sanford, testifying about this 
matter, says: 

“I became a party to the trust agreement dated 
October 21, 1931, marked Exhibit ‘A’ to the 
petition. I entered into that agreement to at¬ 
tempt to save the Fidelity-Bankers Trust Com¬ 
pany from receivership. I did not regard it as a 
sound business. I would have gladly sold my in¬ 
vestment after I made it at a discount. It was 

verv difficult at that time to secure monev. The 
• • 

Fidelity-Bankers Trust Company was a very large 
institution considering the community in which it 
operated. At the time I went into this agreement, 
I thought if it was not made that the Fidelity- 
Bankers Trust Company would end in receiver¬ 
ship, and would result in mortgages being fore¬ 
closed all over the State and in institutions that 
relied on getting their interest on Fidelity-Bank¬ 
ers Trust Company bonds being compelled to lose 
this interest income probably would shut down 
hospitals, schools, etc. I also felt it would pull 
down the East Tennessee National Bank, which 
was in a critical situation at that time. My opin¬ 
ion of the situation was about the sole reason for 
going into the arrangement, except perhaps the 
added interest of the stock interest I had in the 
Fidelity-Bankers Trust Company gave me a self¬ 
ish interest to a minor degree, but I put my 
money into or loaned this money to the Fidelity- 
Bankers Trust Company to save it and not to save 
my own stock. We had the hope at the time that 
things would turn up better so that this money we 




loaned under this agreement to the Fidelitv- 
Bankers Trust Company would possibly and prob¬ 
ably tide it over. The reason I did not simply 
lend to the Fidelity-Bankers Trust Company 
money individually, but entered into the agree¬ 
ment, was that it required a certain amount of 
money to save the situation at that time and no 
one particular person could or would put up the 
money or loan the money the company required 
and it was necessary to have joint action to secure 
as large a sum of money as needed to do any 
good.’* (Emphasis ours.) 

Tr. pp. 91-92. 

Witness Ben A. Morton, testifving about this mat- 
ter, savs: 

“There were, of course, a number of reasons 
why we made the trust agreement. We felt that 
if the Fidelity-Bankers Trust Company went un¬ 
der that the East Tennessee National Bank would 
and we realized the Fidelity-Bankers Trust Com¬ 
pany was in a serious condition and we did not 
know how far it was going, or what was going to 
happen, and we all knew we had to support the 
Fidelity-Bankers Trust Company in every way 
possible and when this pool was organized it was 
done specifically for the purpose of trying to get 
funds into the hands of the Fidelity-Bankers 
Trust Company by which they could meet their 
maturing obligations and carry on and try to save 
them—that is what we all were wanting to do.” 

Tr. pp. 95-96. 

Witness Joseph W. Sullivan, Jr., testifying on this 
point, says: 

“The purpose of executing the trust agreement 


was to make available to the Fidelity-Bankers 
Trust Company as much money as possible to 
meet its maturing obligations and to make it pos¬ 
sible for the Fidelity-Bankers Trust Company to 
liquidate its properties on a more orderly market. 

Cross-Examination, by Mr. Brabson. 

I meant bv mv answer in direct examination 

w •/ 

respecting ‘liquidate its properties on a more 
orderly market’ that the Fidelity-Bankers Trust 
Company had acquired title to a large number of 
parcels of real estate by foreclosure. At that time 
it was impossible to sell those properties for a 
fair, or what was felt to be fair, consideration, 
and they further felt that some time in the future 
the properties might be able to be sold for a fain 
consideration, and that it was desirable to hold 
those properties until they could be sold for a 
fair consideration, thereby resulting in eventual 
liquidation.” 

Tr. p. 127. 

Witness M. D. Arnold, Jr., on this subject testified 
as follows: 

“During the fall of 1931, when there was no 
governmental relief agencies functioning and it 
was apparent that the Fidelity-Bankers Trust 
Company could not continue meeting its obliga¬ 
tions without relief, a small group of directors of 
our company met together with a few stockhold¬ 
ers of the company, and the proposal was made 

to trv to obtain funds on the faith of the fore- 
* 

closed real estate on hand and that which might 
later be taken over by the Fidelity-Bankers Trust 
Company to enable the company to continue to 
meet its monthly obligations on maturing bonds, 
both principal and interest. From time to time, 


when calls were made, some of the parties were 
unable to meet their obligations under the agree¬ 
ment. Often other more unfortunate subscribers 
were induced to pay in more than the amount 
called, or, in some instances, the entire amount 
of their subscriptions, with the understanding 
that there would be issued to them certificates 
covering the amount of the subscriptions called, 
and that the Fidelity-Bankers Trust Company, as 
trustee for the fund, would execute to those pay¬ 
ing more than the amount called, notes covering 
such amounts, drawing 6 per cent interest. The 
amount of these notes would, of course, in each 
case cover the overpayment. At other times, 
when emergencies arose and funds were avail¬ 
able in the trust account, the parties to the trust 
agreement authorized the transfer of these funds 
by the Fidelity-Bankers Trust Company with the 
understanding that the Fidelity-Bankers Trust 
Company would as soon as possible convey to the 
Fidelity-Bankers Trust Company as trustee under 
the trust agreement, certain real estate or assets 
to cover the moneys so delivered to the Fidelity- 
Bankers Trust Company.” (Emphasis ours.) 

Tr. p. 133. 

To provide an arrangement whereby the Fidelity- 
Bankers Trust Company could borrow substantial 
sums of money upon this real estate thrown into its 
lap by the depression, the trust instrument was drawn 
and executed, and afterwards, in pursuance of the 
agreements therein made, a large quantity of real 
estate was conveyed by the Fidelity-Bankers Trust 
Company to itself as trustee. 

The findings of fact of the Board of Tax Appeals is 
silent on the question of whether the parties to this 


trust agreement intended it to be a mortgage or 
pledge by the Fidelity-Bankers Trust Company to 
secure loans made by the individuals to it, as set 
forth in that agreement, or whether it was the inten¬ 
tion of the parties to vest the ownership of these 
properties in the Fidelity-Bankers Trust Company as 
trustee and operate the properties for the purpose 
of profit as an association. The evidence, however, 
is convincing that it was the intention of the parties 
who executed that instrument, as parties of the first 
part, simply to lend money individually to the 
Fidelity-Bankers Trust Company on the faith and 
security of the properties of the Fidelity-Bankers 
Trust Company which a committee composed of some 
of the parties of the first part might deem reasonable 
security for the amount of money advanced and that 
it was the intention of the Fidelity-Bankers Trust 
Company so to pledge said assets to secure loans. 

Testifying on this point, witness E. C. Mahan says: 

“The Reconstruction Finance Corporation loan 
supplemented the work that was originally 
started under this agreement and provided more 
capital with which to tide over or carry on fur¬ 
ther liquidation. As I recall we were not called 
on for any further advancements under that 
agreement after we obtained the advancements 
from the Reconstruction Finance Corporation. I 
did not regard the advancement I made under the 
agreement as an investment in anv sense of the 
word. It was in my opinion a loan and a very 
hazardous loan at that. Personally I would have 
gladly discounted the loan from ten to twenty per 
cent immediately after I put the money in the 
Fidelity-Bankers Trust Company if I could have 


1 boon able to have done so and would have felt 
very happy over it.” 

Tr. pp. 81-8l\ 

And again: 

“After I paid in my fifty thousand dollars the 
Fidelity-Bankers Trust Company handled the 
proposition and this Realty Association would, 
as 1 recall it, from time to time elect committees 
to see about the real estate that was put up— 
' they were kind of supposed to protect it and to 
1 kind of keep near 100 per cent security for these 
loans that we were making as was practical un- 
1 der the circumstances without embarrassing the 
operations in any way of the Fidelity-Bankers 
Trust Company. A committee was appointed 
possibly once or twice, I do not recall now, and 
the onlv idea in having this committee was to 
examine such real estate as had been turned over 
to it by the Fidelity-Bankers Trust Company 
with the purpose that they could preserve as 
much security for this loan of ours as was prac¬ 
tical under the circumstances.” 

Tr. p. S4. 

Witness William C. Ross, testifying on this point, 

•''iSJ SI 

‘‘I regarded my loan under this trust agree¬ 
ment of October 20,1931, as a help to the Fidelity- 
Bankers Trust Company and to the community 
as a whole. If I had not thought so, I would not 
have made the loan under any circumstances. 
After this trust agreement was entered into the 
1 Fidelity-Bankers Trust Company made applica¬ 
tion to the Reconstruction Finance Corporation 
for loans to help it out of its financial difficulties 


and got its assistance. The Reconstruction 
Finance Corporation made four different loans 
to the Fidelity-Bankers Trust Company; I think 
the first was for a million dollars, the second for 
somewhere around seventy or eighty thousand 
dollars, the third for two hundred and fifty 
thousand dollars and the fourth one was approxi¬ 
mately for four million dollars. The first million- 
dollar loan from the Reconstruction Finance Cor¬ 
poration was shortly after it started functioning; 
I think it was after 1931, but I would not be sure. 
The four-million-dollar loan was in March, 1933, 
but I may be wrong about that. The million- 
dollar loan relieved the financial situation of the 
Trust Company temporarily and it eased up on 
the pressure on the subscribers under the trust 
agreement.” (Emphasis ours.) 

Tr. pp. 87-S8. 

Witness Hugh W. Sanford, testifying on this point, 
savs: 

“Q. You understand they had the option un¬ 
der the trust agreement to buy additional prop¬ 
erties; you understood that? 

A. Well, the syndicate didn’t buy any proper¬ 
ties. 

Q. Who did buy the properties? 

A. The properties were the properties of the 
Fidelity-Bankers Trust Company and they were 
simply used to secure the syndicate in this loan, 
but the syndicate didn’t buy any property. 

I have read the trust agreement of October 20, 
1931, reeentlv and am fairlv familiar with its terms. 
In regard to the details surrounding the transac¬ 
tion of October 20, 1931, I know the gentlemen 
got together and agreed to loan this money to 
the Fidelity-Bankers Trust Company on the basis 
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of certain securities and certain terms and we 
asked the lawyer of the Fidelity-Bankers Trust 
Company to prepare the document according to 
that agreement.” 

Tr. pp. 93-94. 

Witness Ben A. Morton, on this point, testified: 

“1 did not regard my connection with it at all 
as a business investment; I borrowed cverv dol- 
lar I loaned it by putting up collateral and getting 
the money, and then turned around and loaned 
it to them; I made no money on it at all. I ab¬ 
solutely would not have gone into the venture 
simply for what financial returns might come 
from it—there was no profit in it to me. I cer- 
tainlv did consider there was a hazard in it.” 

Tr. p. 96. 

Witness Albert Walling, testifying on this point, 
says: 

“And the last column indicates the valuation 
placed upon the property at that time, in dollars. 
It indicates the value as determined by a commit¬ 
tee of the syndicate to protect them, I presume, 
against an overvaluation of the property. As l 
understood it, thev were estimating the value of 
the property at the time of the transfer. 

The money that was subscribed to be advanced 
to the Fidelity-Bankers Trust Company was to 
be held by the Fidelity-Bankers Trust Company, 
Trustee, and was turned over to the Fidelity- 
Bankers Trust Company by authority of the com¬ 
mittee of the association. They placed a value on 
the property and authorized the transfer of that 
much money to the Fidelity-Bankers Trust Com¬ 
pany, and those figures represent the amount of 
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money which had been advanced to the Fidelity- 
Bankers Trust Company on the properties.” 

Tr. p. 102. 

"Witness M. D. Arnold on this point testified as 
follows: 

“A. The actual procedure was that the proper¬ 
ties, after having been approved by the commit¬ 
tee representing the bank, were conveyed by the 
Fidelity-Bankers Trust Company to the Fidelity- 
Bankers Trust Company as Trustee, but the man¬ 
agement of the property remained all the time in 
the hands of the Fidelity-Bankers Trust Com¬ 
pany. The rents were collected in the rental de¬ 
partment of the Fidelity-Bankers Trust Company, 
the taxes were paid, along with other taxes on 
property we owned; and the only difference be¬ 
tween the way those properties were handled and 
the others is that after the rents were collected 
they had to be deposited to the credit of that par¬ 
ticular account, because that was the terms of the 
agreement. 

Q. You mean the account of the syndicate? 

A. I mean the account of the Fidelity-Bankers 
Trust Company, Trustee. 

Q. For the syndicate? 

A. For the benefit of those who subscribed to 
the fund. 

Q. Then the officers of the Fidelity-Bankers 
Trust Company who acted in managing its gen¬ 
eral properties also acted and managed the prop¬ 
erties which were transferred to the syndicate? 

A. Yes, except to the extent that the officers of 
the Fidelity-Bankers Trust Company, as such, 
could not have conveyed any of those properties 
without first having had the approval of the com¬ 
mittee representing the subscribers. 


Q. Yes, I understand. 

A. And neither could the executive committee 
or the subscribers have directed the Fidelity- 
Bankers Trust Company, Trustee, to convey prop¬ 
erties without the consent of the Bankers Trust 
Company.’’ 

Tr. pp. 138-139. 


Again, on page 144, said witness says: 

“So far as I know, the members or the persons 
who loaned this monev to the Fidelitv-Bankers 
Trust Company under this trust agreement of 
1931, had no business transactions of any kind ex¬ 
cept what are shown by these minutes. The 
Fidelity-Bankers Trust Company, as Trustee, ac¬ 
quired the property which it handled from the 
Fidelity-Bankers Trust Company and from no 
other source.” 

Tr. p. 144. 

And on page 145 witness Arnold again testifies: 

“We paid taxes ourselves on property of the 
Fidelity-Bankers Trust Company. In other words, 
our understanding of our obligations covered that, 
and, in accordance with that understanding, it 
has been our custom to simply pay semi-annually 
G per cent interest on the amount advanced by the 
various subscribers and in order, as I have previ¬ 
ously testified, simply deliver the amount neces¬ 
sary to pay that interest or to have the amount on 
deposit in the Fidelity-Bankers Trust Company, 
as Trustee, so that the interest would be available. 
The syndicate had no independent employees 
whatsoever, had no employees or officers besides 
those of the Trust Company. 

“The 6 per cent interest which we granted to 


the signors of the syndicate was deposited with 
the Fidelity-Bankers Trust Company, as Trustee.” 

Tr. pp. 145-14G. 

The parties of the first part on paying in moneys in 
pursuance of their agreement, as set out in the trust 
agreement, received a certificate, copy of which is filed 
as exhibit “H” to the petition (Tr. pp. 42-43). This 
certificate recites that the subscriber has paid to the 
Fidelity-Bankers Trust Company, Trustee, a certain 
sum of money and is a participating owner in the 
“Fidelity Realty Company syndicate” to that extent 
under the terms and conditions of the trust agreement 
involved in this litigation, and that the Fidel it v- 
Bankers Trust Company guarantees the return of the 
principal of the certificate with a rental income 
thereon equivalent to 6 per cent per annum, semi- 
annuallv, and recites the right of the Fidelitv-Bankers 
Trust Company to purchase the certificate and accrued 
rentals according to paragraph VI of the trust agree¬ 
ment. 


ARGUMENT. 


1. Appellants take tlie position that on the face of 
the trust instrument, and in line with all of the evi¬ 
dence in this cause, the Fidelity Realty Company syn¬ 
dicate was a myth and was nothing more nor less than 
a name used to designate the parties as a group who 

had individually loaned monev to the Fidelitv-Bankers 
» » * 

Trust Company under the trust agreement. 

2. That under the evidence in this cause, irrespec¬ 
tive of the terms of the written agreement, it must be 
construed as a mortgage in accordance with the intent 
of the parties thereto. 

’ 3. That the written agreement itself contains posi¬ 
tive provisions which stamp it indelibly as a mortgage 
in which the Fidelity-Bankers Trust Company, in its 
corporate capacity, is mortgagor, the Fidelity- 
Bankers Trust Company, Trustee, is trustee therein, 
and the parties of the first part mortgagees or bond¬ 
holders. 

It is under these three heads that the assignments 
df error will be discussed, as all of the assignments of 
efrror go to one of these three propositions. 

Taking up the first question, as to the existence of 
the Fidelity Realty Company as a syndicate, it will be 
noticed that the trust instrument (Tr. pp. 24-29) does 
not mention the Fidelity Realty Company as a party 
in the caption; that the only place in the instrument 
the Fidelity Realty Company is mentioned is in the 
first paragraph and indirectly, possibly, when the 
term “syndicate” is used in the instrument. 


The instrument is signed bv the Fidelitv-Bankers 
Trust Company, Trustee, and the Fidelity-Bankers 
Trust Company, but the parties of the first part all 
signed the instrument as individuals (Tr. p. 30), and 
the acknowledgments of the parties of the first part 
are all taken individually. The question arises as to 
what part in the scheme of things did the Fidelity 
Realty Company have. Certainly it was not a party 
to the instrument. All of the property conveyed under 
the instrument was the property of the Fidelity- 
Bankers Trust Company. 

Tr., bottom of page 48; 

Findings of Fact, Board of Tax Appeals, Tr. 

]). 48. 

It is true that the deeds were made by the Fidelity- 
Bankers Trust Company to itself, as Trustee, for the 
Fidelity Realty Company, but search the instrument 
as one may, nowhere can it be found in the instru¬ 
ment where the “Fidelity Realty Company” took 
any beneficial interest whatsoever in the property. 
The “certificates” issued in pursuance of the trust 
agreement (Tr. pp. 42-43) recite that the holder has 
an interest in the Fidelity Realty Company syndi¬ 
cate, but the Fidelity Realty Company, syndicate, is 
not a party to the certificate, the certificate being 
made by the Trustee. It is further significant that 
the face of the certificate runs in dollars and not in 
shares or aliquot parts or interests in a trust, and, 
in fact, the first paragraph is nothing more nor less 
than a receipt for the money paid in. The Fidelity- 
Bankers Trust Company as a banking and trust in¬ 
stitution joins in the certificate to “guarantee” to 
the certificate holder the repayment of the principal 
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face of the certificate with interest thereon at the 
rate of six per cent per annum. 

It appears from the evidence that Fidelity Realty 
Company was simply a name used to designate the 
parties of the first part as a group. 

Witness Mahan, testifying about this matter, says: 

“I don’t know what the Fidelity Realty Com¬ 
pany is that counsel for the Commissioner keeps 
referring to; he just asked the question and I 
presume he referred to this group of men that 
put up this money.” 

Tr. p. 90. 

Witness Sanford, testifying about the same matter, 

savs: 

•> 

“I do not know of any such corporation as the 
Fidelity Realty Company, and I don’t know of 
any such company; all 1 know is what is given 
in this instrument; I don’t know anything else. 
There is no company of that sort unless this 
instrument creates it.” 

Tr. p. 94. 

Mr. Morton, testifying on the same point, says: 

‘‘Q. Now, some reference has been made in these 
papers to the Fidelity Realty Company. Do you 
know of any such company as that? 

A. Xo, I do not know what you would call it— 
it was just a bunch of us getting together to get 
up the money to put into it is all I know under 
that agreement there. 

Q. Do you know of any of these parties associ¬ 
ating themselves and acting as a company in 
this transaction? 

A. Xo.” 

Tr. p. 96. 
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WAS THE PETITIONER AN ASSOCIATION TAX¬ 
ABLE AS A CORPORATION? 

To fully understand this instrument the situation 
of the Fidelity-Bankers Trust Company, at the time 
it was made, must be taken into consideration. As 
shown by the proof, it was confronted with financial 
embarrassment by having been forced to acquire by 
foreclosure a large quantity of unsaleable real estate. 
This condition was one which was growing dailv 
worse, and, to be of any real assistance to the Fidel¬ 
ity-Bankers Trust Company, the sum of money to be 
loaned had to be very substantial. In this situation 
an ordinary trust deed was impractical, because no 
person was willing to lend money to the Fidelity- 
Bankers Trust Company, unless it was able to secure 
an amount which was thought, at the time, to be 
an adequate commitment, and, therefore, it was nec¬ 
essary for the parties between themselves to agree to 
sign a common instrument that all might be assured 
that a sufficient amount would be raised to relieve the 
situation. In the second place, the arrangement not 
only had to take care of property already acquired, 
but had to provide for future acquisitions of property, 
and it was agreed by the several parties that the 
money which was loaned to the Fidelity-Bankers 
Trust Company might be used as a revolving fund 
to the end that the Fidelity-Bankers Trust Company, 
if opportunity presented, might sell properties al¬ 
ready pledged, and replace these sales with other 
properties at the discretion of a committee which 
would pass upon the values substituted. 

The appellants contend, as mentioned before, that 
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the entire arrangement provided for under this trust 
deed was nierelv a mortgage or deed of trust wherein 
the Fidelity-Bankers Trust Company was the mort¬ 
gagor, the Fidelity-Bankers Trust Company, as Trus¬ 
tee, was trustee therein and the parties of the first 
part were the owners of the obligation secured by the 
mortgage. It is certain that this was the understand¬ 
ing and intention of the parties to the agreement. 
This being the case, not only is every presumption in 
favor of its being a mortgage and not an actual trans¬ 
fer of the ownership of the property, but, under the 
law as announced by the courts of the United States, 
the courts of Tennessee and practically every state in 
the Union, this evidence of intention is controlling, 
the rule being that where there is an obligation on the 
part of the transferor of property to those for whose 
benefit it is conveyed, that the intention of the parties 
governs as to whether it was a deed or a mortgage of 
property, irrespective of the terms of the written in¬ 
strument. 

Corpus Juris, Vol. 41, page 310, thus states the 
proposition: 

“At common law, and under laws enacted in 
several jurisdictions declaratory of the common 
law, a deed of conveyance of land absolute and 
unconditional upon its face, but intended and un¬ 
derstood by the parties to be merely a security 
for the payment of a debt or the performance of 
some other condition, will be regarded and treated 
in equity as a mortgage giving to the parties the 
relative rights and remedies of mortgagor and 
mortgagee, and nothing more.” 

Citing cases from practically every American 
jurisdiction. 


In the present case we have a conveyance of prop¬ 
erties by the Fidelity-Bankers Trust Company to a 
trustee and an obligation on the part of the Fidelity- 
Bankers Trust Company to return the consideration 
for the transfer, with interest, to the parties making 
the advancement. It is clear that the convevance of 
property to the Trustee does not discharge the obliga¬ 
tion to return the money loaned, but that the convey¬ 
ance is taken merely as security, even though the lan¬ 
guage of the conveyance expresses the idea of an 
absolute sale. 

The Court of Appeals of Tennessee, passing on a 
question of this kind in the case of Harmon v. Fau- 
cette, 8 Tenn. Appeals Reports 137, says: 

“The criterion whether a deed absolute on its 
face is in fact a mortgage is placed upon the 
question of whether the debt is discharged. The 
proof in this case shows that upon the day of the 
sale the cash payment was credited upon Mr. 
Harmon’s note, and later in the month the note 
was cancelled and marked paid and returned 
to Mr. Harmon. This act, together with the ad¬ 
missions that the deed was subject to be returned 
to Mr. Harmon on the payment of the debt up 
until September 1st constitutes it, without doubt, 
a mortgage up until September 1st, and the rule 
of law is, once a mortgage, always a mortgage. 

“In the equitable view, a mortgage may be de¬ 
scribed in general terms as an assurance or pledge 
of or charge upon property, real or personal, for 
an antecedent, present or future debt or loan, as 
security for and redeemable upon the payment of 
such debt. The fundamental principle of equity 
is, that whenever a conveyance of land is given 
for the purpose of securing payment on an exist¬ 
ing debt, it is a mortgage. If the fact is estab- 
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lished that a debt exists between the parties and 
the transaction did not amount to a present pay¬ 
ment, satisfaction, or discharge of that debt, to 
recognize it as still continuing, to be paid at some 
future time, and was intended to be a security for 
such payment, then the instrument is always re¬ 
garded in equity as a mortgage, whatever be its 
form. 

‘*In general, all persons able to contract are 
permitted to determine and control their own 
leiral relations bv anv agreement which will not 
be illegal or opposed to good morals or public 
policy; but a mortgage forms a marked exception 
to this principle. The doctrine has been firmly 
established from an appeal had that when the 
character of the mortgage has attached at the 
commencement of the transaction, so that the in¬ 
strument, whatever be its form, is regarded in 
equity as a mortgage, that character of mortgage 
must and will alwavs continue; if the instrument 
is in its essence a mortgage, the parties cannot 
by any stipulations, however express or positive, 
render it anything but a mortgage, or deprive it 
of the essential attributes belonging to a mort¬ 
gage in equity. The debtor or mortgagor can¬ 
not, in the inception of the instrument, as a part 
of or collateral to its execution, in any manner 
deprive himself of his equitable right to come in 
after a default in paying the money at the stipu¬ 
lated time, and to pay the debt and interest, and 
thereby to redeem the land from the lien and en¬ 
cumbrance of the mortgage; the equitable right of 
redemption after default is preserved remains in 
full force, and will be protected and enforced by 
a court of equity, no matter what stipulations the 
parties may have made in the original transac¬ 
tion, purported to cut off this right.” Pomeroy’s 
Equity Jurisprudence, 4th Ed., Vol. 3, Sections 
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1192-1193. See Section 1196, when a conveyance 
absolute on its face may be a mortgage. 

Harmon v. Faucette, 8 Tenn. Appeals Re¬ 
ports, pp. 140, 141. 

This is not only the established law of Tennessee, 
but of every common-law jurisdiction in the United 
States. 

The Commissioner, in administering the income tax 
laws of the United States, is bound by the legal in¬ 
tendment of transactions and mav not arbitrarilv 
seize upon the circumstance of misnomer of a trans¬ 
action to levy an unlawful tax. In the suit of the 
Commissioner v. The Proctor Shop, Inc., the United 
States Circuit Court of Appeals for the Ninth Circuit, 
in discussing the action of the Commissioner in levy¬ 
ing an assessment against the corporation for income 
taxes on the amount of money paid by the corporation 
to a party who held 990 shares of the corporation’s 
paper denominated “debenture preferred stock’’ and 
reciting the fact that the evidence all showed that it 
was the real intent of the parties that this so-called 
“debenture stock” was not stock at all, but was in¬ 
tended by the parties as a loan to the corporation, the 
corporation being under the terms bound to redeem 
the stock within a definite time, said: 

“The commissioner argues that: ‘The nature of 
the certificates issued and the manner in which 
thev were authorized show that they were certifi- 
cates of preferred stock and not evidences of 
ordinary indebtedness.’ 

*•#*••• 

“The Board of Tax Appeals well said in its 
opinion in the instant case: ‘None of the decided 
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eases lay down any comprehensive rule by which 
the question presented may be decided in all 
eases,' and ‘the decision in each case turns upon 
the facts of that case.’ * * * In each case it 

must be determined whether the real transaction 
was that of an investment in the corporation or a 
' loan to it. On this the designation of the instru¬ 
ment issued by the corporation, while not to 
be ignored, is not conclusive, * * *. The 

real intention of the parties is to be sought and 
in order to establish it evidence aliunde the con¬ 
tract is admissible. * * * If the evidence es¬ 

tablishes ‘that dividends paid are, according to 
the intent of the parties in fact interest, and the 
stock on which the dividends are paid is merely 
held bv the creditor as securitv, it makes no dif- 
ference what the reason was paying it in that 
form.’ ” 

82 Fed. (2d) 702. 

The Court quotes at length with approval from the 
case of Arthur R. Jones Syndicate v. Commissioner of 
Internal Revenue, 23 F. (2d) 833, as follows: 

“ ‘All the witnesses who testified before the 
Board of Tax Appeals described the transaction 
as a loan and stated that the parties made use of 
the so-called first preferred stock as a mere ex¬ 
pedient to circumvent the force and effect of the 
usury laws. 

“ ‘There are two primary questions the answers 
to which are decisive of this appeal: First, does 
the evidence show the transaction between Austin 
and the Jones Syndicate to be a loan? Second, 
should the taxpayer be permitted to assert that 
Austin was a creditor rather than a certificate 
holder in the syndicate? 
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“ ‘The first question must be answered in the 
affirmative. Aside from the form of the instru¬ 
ment which the parties adopted to embody their 
contracts, there is no evidence to contradict tlie 
asserted relationship of debtor and creditor. Xot 
onlv does all the oral tcstimonv confirm this con- 

i * 

elusion, but the payments and other written evi¬ 
dence strongly confirm the words of the witnesses. 

##*###* 

“ ‘We therefore conclude that a taxpayer who 
borrows money at a usurious rate of interest, and 
who, to conceal the usury, is compelled to execute 
a document which does not correctly describe the 
relationship of the parties, may, as against the 
government, disclose the true relationship of 
debtor and creditor. Sums by it paid as interest, 
regardless of the name by which it is called, may 
bo deducted by the taxpayer from its income.’ ” 

And further quotes with approval from the case of 

Wiggins Terminals, Inc., v. United States, 36 F. (2d) 
893, as follows: 

“ ‘If it be shown that dividends paid are, ac¬ 
cording to the intent of the parties, in fact inter¬ 
est, and the stock on which the dividends are paid 
is merely held by the creditor as security, it 
makes no difference what the reason was for pay¬ 
ing in that form. The courts look to the real 
character of the payment, and construe the stat¬ 
ute liberally in favor of the taxpayer.’ ” 

The Court concludes by sustaining the Board of Tax 
Appeals in its conclusion that the payments on the so- 
called debenture stock are interest payments and not 
dividends. 

In the instant case it seems clear that the transac- 


tion was simply a lending of money by these parties 
to the Fidelity-Bankers Trust Company and that the 
Fidelity-Bankers Trust Company was simply the 
custodian of property put up as security. It does not 
partake of the nature of a business enterprise, and 
counsel for petitioners have searched the books in 
vain to find where it has ever been suggested that 
trustees for bondholders or mortgagees in possession 
of property under the mortgage or trust deed are as¬ 
sociations taxable as corporations. The property is 
evidently still the property of the Fidelity-Bankers 
Trust Company in its general corporate capacity, and 
what business there was (taking care of and renting 
the property put in pledge) was the business of the 
Fidelity-Bankers Trust Company in its general cor¬ 
porate capacity, and, therefore, the income was pri¬ 
marily its income, though disbursed by the trustee to 
pay interest on its debts. 

The tax in question is levied under the provisions 
of Section 701 of the Revenue Act of May 29,1928, and 
Section 1111 of the Revenue Act of June 6,1932, which 
reads as follows: 

“The term ‘Corporation’ includes associations, 
joint stock companies and insurance companies.” 

From the history of the sections in question, it is 
clear that the tax against “associations” is simply the 
regular corporation taxes levied by the general rev¬ 
enue laws and is not a penalty or punishment imposed 
upon those who carry on their affairs without a cor¬ 
porate charter. Therefore, any question with regard 
to the tax against an “association” must be settled 
on the same principles and by the same rules as ap¬ 
plied to corporations. 
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By the same token, a transaction, if done by a cor¬ 
poration were not “doing business,” the same trans¬ 
action if carried on by an “association” would not be 
“doing business”; and what would not be “income” 
to a corporation would not, under the same circum¬ 
stances, be “income” to an “association.” 

In investigating the question as to the taxability of 
an “association” the individuals who are alleged to 
compose the “association” are to be treated, and their 
liability to the tax determined, as if thev were actually 
stockholders in the enterprise and the centralized 
management were actually a corporation. 

Likewise, the Corporation Income Tax is due alone 
on income derived from the common enterprise —it is 
due upon the income of the “association,” and there 
can be no corporation income tax upon income which 
is strictlv the individual income of the members of an 
“association.” To illustrate: If A, B and C, stock¬ 
holders in a corporation X, sold their stock to D, E 
and F, at a profit, the income from the transaction 
would not be income to the corporation. It would be 
income alone to A, B and C as individuals. 

Likewise, if A, B and C were participants as mem¬ 
bers of an “association” and profit made by individ¬ 
ual sales by the members of their shares or interests 
in the “association” would not be income to the “as¬ 
sociation” nor taxable as corporation income. 

It is evident that the law in regard to the liability 
of “associations” to the Federal Corporate Income 
Tax looks upon the individuals who are charged with 
being members of the “association” as if they were 
stockholders in a corporation, and treats the central¬ 
ized authority or management as the corporate entity 
and the common business carried on by the “associa- 



tion” as if it were the business of a corporation. "We 
think that it is further clear that a business carried 
on by an “association ” does not produce a taxable 
income, when the same business, if carried on by a 
corporation, would not be liable to the Corporate In¬ 
come Tax. 

Xow, suppose the individuals who compose the mem¬ 
bers of this Trust Agreement, instead of designating 
the Fidelity-Bankers Trust Company as Trustee, had 
formed an entirely distinct corporation for the express 
purpose of acting in the capacity in which the Fidel¬ 
ity-Bankers Trust Company, as Trustee, agreed to act 
in the Trust Agreement, and that independent cor¬ 
poration had assumed the obligations assumed by the 
Fidelity-Bankers Trust Company under the Agree¬ 
ment of October 20, 1931, would that corporation, 
which for convenience sake we will call the “Fidelity- 
Syndicate Company,” have made in the two years fol¬ 
lowing October 31, 1931, any income subject to the 
Federal Corporate Income Tax? What would have 
been its chance to have an income? Would it not have 
been as follows: 

1. The “Fidelity Syndicate Company” would have 
agreed to accept the responsibilities of taking, subject 
to the terms of the Trust Agreement, the title to the 
property in question without compensation of any 
kind or character for this service. 

2. It would have agreed to collect the rents and 
profits derived from this property and pay therefrom 
to the individuals, as individuals, who signed the 
Trust Deed six per cent on such amounts of money 
las said parties had placed in its hands as agent, and 
to pay over to the Fidelity-Bankers Trust Company 
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any excess above what was necessary to discharge 
these interest payments to those who were a party 
to said trust agreement. 

3. It would agree to convey upon the mutual request 
of a majority of those who signed the Trust Agree¬ 
ment, and the Fidelity-Bankers Trust Company, such 
property as had been conveyed to it by the Fidelity- 
Bankers Trust Company, and to pay the proceeds 
thereof to those parties who were members of the 
Trust Agreement to the extent of the principal amount 
which these parties had placed with it, as agent, until 
the principal and interest had been paid in full, and 
to pay the balance to the Fidelity-Bankers Trust 
Company. 

4. It would have agreed to accept and hold in cus¬ 
tody moneys paid into its hands by the individuals 
signing the Trust Agreement and to pay over these 
moneys to the Fidelity-Bankers Trust Company upon 
the joint agreement of a committee of the members 
of said Trust Agreement and the Fidelity-Bankers 
Trust Company. 

Under the terms of the Trust Agreement, the as¬ 
sumed corporation would own no property whatsoever, 

but would hold custody thereof as Trustee and agent 
for the Fidelity-Bankers Trust Company and the in¬ 
dividuals signing the Trust Agreement. The moneys 
derived from the rents and sales of this property 
would be “ear-marked” as due and payable as inter¬ 
est due from the Fidelity-Bankers Trust Company to 
these individuals signing the Trust Agreement, and 
any surplus it would be obligated to pay to the Fidel¬ 
ity-Bankers Trust Company. In other words, it could 
not possibly have any income of its own. Every cent 


48 — 


that came in it would bo obligated to pay on behalf 
of the Fidelity-Bankers Trust Company as interest to 
those individuals lending: the Fidelity-Bankers Trust 
Company their money, or be owed to the Fidelity- 
Bankers Trust Company as owner of the property 
placed in trust in its hands. 

To carry the matter a little further, suppose the 
presumed corporation, the “Fidelity Syndicate Com¬ 
pany,” had issued its common capital stock to the 
individuals who signed the Trust Agreement and in 
connection therewith had issued certificates in the 
same form as actually used for the amounts which the 
individuals had advanced under their agreement 
under the Trust, could the corporation ever pay a 
dividend? It is perfectly clear that it could not. 

Every dollar that came into its hands was the prop¬ 
erty of the Fidelity-Bankers Trust Company and it 
was obligated to disperse it under the Trust Agree¬ 
ment in discharge of the obligations of the Fidelity- 
Bankers Trust Company, and, in view of the fact that 
it was obligated to perform these functions without 
compensation, by no stretch of imagination could the 
“Fidelity Syndicate Company” have ever had a dollar 
of its own, had any income or paid any dividend. Now, 
if such a corporation as the supposed “Fidelity Syn¬ 
dicate Company,” an actual corporation, incorporated 
solely for the purpose of carrying out the functions 
imposed by the Trust Agreement on the Fidelity- 
Bankers Trust Company, as Trustee, could have no 
income, have no business of its own, and no property, 
how can it be said that the Fidelity-Bankers Trust 
Company, acting as Trustee, had a business or an in¬ 
come ? 


— 49 — 


Turning now to the status of those who agreed to 

advance nionev to the Fidelitv-Bankers Trust Com- 
* » 

panv under the Trust Agreement, did they form a 
“group” which might be charged with carrying on 
business as an “association”? There was no joint 
agreement between these parties and the Fidelity- 
Bankers Trust Company or the Fidelity-Bankers Trust 
Company, as Trustee. Every signer of that agree¬ 
ment was obligated individually to furnish a certain 
amount of money. The Fidelity-Bankers Trust Com¬ 
pany, as Trustee under the agreement, was obligated, 
not to pay a lump sum to a group, but was obligated 
to every individual separately to apply pro rata to his 
account, interest and principal, the moneys which 
came into its hands from the property of the Fidelity- 
Bankers Trust Company. The Fidelity-Bankers Trust 
Company, as a general banking institution, was ob¬ 
ligated to see that these funds were so applied to the 
discharge of these individual loans and to pay on or 
before a certain period of time, from its other re¬ 
sources, the total amount of the principal and interest 
of their loans, if the proceeds from the property 
which it had placed in pledge proved to be insufficient 
for this purpose. 

The only interest which these parties had in com¬ 
mon was the same interest which every bondholder 
has in common with the other holders of corporation 
bonds, and that interest was, and is, to see that the 
property placed in pledge shall be so handled as not 
to prejudice the safety of their individual loans and 
to protect their individual interests. They did ap¬ 
point a committee from among their number to pass 
upon the question as to the value of the property 


taken over and the price at which the property in 
pledge might be relieved of the obligation of the 
Trust, but the interest to be protected was several 
and individual, and not joint or in common. 

FIRST PARTIES TO THE TRUST AGREEMENT 
HAD ONLY A LIEN. 

Speaking of liens, Corpus Juris says: 

“In the broadest sense and common accepta¬ 
tion it is understood and used to denote a legal 
claim or charge on property, either real or per¬ 
sonal, as security for the payment of some debt 
or obligation; a hold or claim which one person 
has upon the property of another as a security 
for some debt or charge, although the property 
is not in the possession of the one to whom the 
debt or obligation is due. It includes every case 
iii which personal or real property is charged 
with the payment of a debt. The meaning is 
more extensive than the just retention is (derecho 
de retencion) of civil law.” 

37 Corpus Juris, page 306. 

This text is supported by citations from nearly 
every American jurisdiction, including numerous cases 
from the Federal Courts. There are no cases to the 
contrarv. 

The Fidelity-Bankers Trust Company, indisputably 
the owner of the properties, conveyed in trust to itself 
as Trustee—conveyed it on such terms that the par¬ 
ties to the Trust Agreement (other than itself)—had 
the right to look to the income from the properties 
and to the properties themselves to discharge money 
obligations of the Fidelity-Bankers Trust Company 


as sot forth in the certificates. This was the whole 
extent of the certificate holders’ interest in said prop¬ 
erties. 

Paragraph V of the Trust Instrument reads as fol¬ 
lows: 


“Parties of the first part agree that after they 
have been reimbursed for the principal of their 
investment in the syndicate, together with rents 
from the real estate acquired, or from any other 
source of income, equal to the rate of 6 per cent 
per annum, payable semi-annually, on the prin¬ 
cipal of their investments, all profits realized 
from the operation of the syndicate shall be con¬ 
veyed by the trustee to the Fidelity-Bankers 
Trust Company, this arrangement being primarily 
for the benefit of said Fidelity-Bankers Trust 
Company; and in consideration of the antici¬ 
pated profits hereinabove referred to. The Fidel¬ 
ity-Bankers Trust Company, in addition to its 
capacity as trustee hereunder, joins in the execu¬ 
tion of this agreement upon its own responsibility 
as a banking and trust company, for the pur¬ 
pose of, and does hereby guarantee to the syndi¬ 
cate owners, the return of the principal invested 
by them, with a net rental income thereon equiva¬ 
lent to 6 per cent per annum, semiannually. 

“All payments of rents on said certificates shall 
be made on May first and November first each 
year, beginning May 1, 1932, at the rate of 6 per 
cent per annum, on a semiannual basis. If insuffi¬ 
cient funds are available on said dates, for the 
payment of the aforesaid rentals, Fidelity-Bank¬ 
ers Trust Company, in the capacities aforesaid, 
hereby agrees to advance said payments: but the 
said Fidelity-Bankers Trust Company shall be 
reimbursed therefor as soon as accumulated funds 


from income or profits on sales are available for 
such reimbursement.” (Emphasis ours.) 

Tr. pp. 27-28. 

1 It is clear, therefore, that the holders of the certi¬ 
ficates had only a lien on the properties placed in 
trust and that the Fidelity-Bankers Trust Company 
remained the owner thereof. 

It is also patent from all the evidence that there 
was no “business” carried on by the Trustee except 
collecting rents and managing these very properties. 
Was tliis “business” the joint or common business of 
the certificate holders? 

The ownership of a business is to be determined by 
ascertaining the persons to whom the profits of the 
business belong. The Commissioner contends that the 
business belonged to the certificate holders. This 
would be true if the Fidelity-Bankers Trust Company 
had so conveyed the property that it, the Fidelity- 
Bankers Trust Company, merely retained the right 
to be paid therefrom a specified sum of money and 
the profits or money realized above the sum specified 
to be paid the Fidelity-Bankers Trust Company was 
payable to the certificate holders. But, the reverse is 
true. The certificate holders had but a lien and the 
Fidelity-Bankers Trust Company retained the bene¬ 
ficial ownership of the properties and all the profits 
above the sums necessary to discharge its indebted¬ 
ness to the certificate holders was retained by it. 
The property being the property of a single person 
and the business being the business of that same 
person, the Fidelity-Bankers Trust Company, it re¬ 
mained a part of its general corporate business and 
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the income from the property was a part of its general 
income. 

The contentions of the Commissioner are set forth 
in the department’s deficiency letter (Tr. p. 34) in the 
following paragraph: 

“Your contention that under the declaration of 
trust you are entitled to be classified as a strict 
trust and not as an association, has been denied. 
It is held by the Bureau that your activities con¬ 
stitute the carrying on of a business and that the 
trust is an association within the meaning of 
Articles 1312 and 1314 of .Regulations 77. The 
beneficiaries’ interests are represented by certifi¬ 
cates which are frcelv transferable. The liability 

* •• 

of the beneficiaries is limited since it is provided 
in the indenture that only the properties should 
be liable for obligations of the trustee. The trus¬ 
tee is authorized to hold, manage, control, lease, 
encumber and sell the properties as a majority 
of the certificate holders may from time to time 
direct in writing subject to the approval of the 
trustee. See also General Counsel’s Memorandum 
715, Cumulative Bulletin V-2, Page 7, and recent 
decisions of the United States Supreme Court in 
the following cases: 

“T. A. Morrissey and James M. O’Brien, Trus- 

V 7 

tees of an express trust known as Western Avenue 
Golf Club, decided December 16, 1935. 

“Joseph E. Swanson et al., as Trustee of the 
Lake View Land Association, decided December 
16, 1935. 

“Coleman-Gilbert Associates, decided December 
16, 1935. 

“E. PL Combs and Edward Everett, Trustees of 
E. E. Combs, No. 11 N8.2, Express Trust, decided 
December 16, 1935. 


“The reasons assigned are: 

cr* 

“1. The provisions of Article 1312, Regula¬ 
tions 77. 

“2. The provisions of Article 1314, Regula¬ 
tions 77. 

“3. Because ‘the liability of the members is 
limited.’ 

“4. Because the Trustee is authorized ‘to hold, 
manage, control, lease, encumber, and sell the 
properties as a majority of the certificate holders 
may from time to time direct, in writing, subject 
to the approval of the Trustee.’ ” 

To discuss these contentions in their order, Article 
1312. Regulations 77, reads as follows: 

“Associations and joint-stock companies include 
associations, common law trusts and organizations 
by whatever name known, which act or do busi¬ 
ness in an organized capacity, whether created 
under and pursuant to State laws, agreements, 
declarations of trust, or otherwise, the net income 
of which, if any, is distributed or distributable 
among the shareholders on the basis of the capital 
stock which each holds, or where there is no capi¬ 
tal stock, on the basis of the proportionate share 
or capital which each has or has invested in the 
business or property of the organization. A cor¬ 
poration which lias ceased to exist in contempla¬ 
tion of law, but continues its business in quasi 
corporate form is an association or corporation 
within the meaning of section 1111.” (Emphasis 
ours.) 

Appellants can find no objection to the Regulation, 
but are convinced that it, the Appellant as Trustee, 


r 



— 55 — 

docs not fall within the Regulation’s definition of an 
“association.” 

There are two outstanding provisions in said Reg¬ 
ulation, as follows: 

“Which act or do business in an organized ca¬ 
pacity.” 

“The net income of it, if any, is distributed or 
distributable among the shareholders on the basis 
of the capital stock which each holds, or where 
there is no capital stock, on the basis of the pro¬ 
portionate share or capital which has or has 
invested in the business or property of the or¬ 
ganization.” 

In respect to the application of the Regulation, we 
take it to be axiomatic that the “business” must be 
the business of the organized group, and that if the 
business is not the business of the organized group, 
that the income from that business is not taxable as 
income of an association. For instance, suppose there 
was a limited joint stock company of men engaged in 
the real estate business, and as a part of that business 
thev made a contract with John Doe to take charge 
of his property and “hold, manage, control, lease, en¬ 
cumber and sell the property as John Doe shall di¬ 
rect.” The income from this property would be the 
income of John Doe and the business would be John 
Doe’s business. If, however, the joint stock company 
charged a commission for transacting this business, 
the commission which was charged would be a part 
of the income of the joint stock company upon which 
the joint stock company would be liable for corpora¬ 
tion income tax. Applying this to the present case: 
The business carried on by the Fidelity-Bankers Trust 
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Company, as Trustee, if business it were, was tlie busi¬ 
ness of tlie Fidelity-Bankers Trust Company as a 
general banking corporation. The Trustee was simply 
acting as a joint agent of the Fidelity-Bankers Trust 
Company, on the one hand, and the individuals lend¬ 
ing the money, on the other. 

It is a common practice in corporation mortgages 
and trusts to provide that on the nonperformance of 
the terms of the trust deed by the maker of the trust 
deed the trustee may take charge of the business of 
the corporation and operate the business for the pur¬ 
pose of discharging the interest and principal of the 
ftiiuled indebtedness. Would it not be just as compe¬ 
tent and just as regular to turn over the management 
of the business to the trustee at the time the trust 
deed was made? And would the business be anv less 
the business of the borrowing corporation because it 
was managed bv the trustee? 

1 It is true that a portion of the income derived from 
the management of this property was to be paid to 
tlie individuals lending this money, but not all of the 
income, but only enough to pay the interest upon the 
money which they had loaned to the Fidelity-Bankers 
Trust Company. These individuals were simply 
Fidelity-Bankers Trust Company’s bondholders and 
the property was simply in pledge to secure this 
obligation. 

2. The only part of Article 1314, Regulation 77, 
which can possibly have any bearing on the issues of 
this case is as follows: 

“Where the Trustees are not restricted to the 
mere collection of funds and their payment to 


the beneficiaries, but have similar or greater 
powers than the directors in a corporation for 
the purpose of carrying on some business enter¬ 
prise, the trust is an association within the mean¬ 
ing of the Act.” 

Petitioner’s counsel is unable to see the applica¬ 
bility of the regulation to the situation here. It may 
be observed in regard to this article, as in regard to 
article 1312, that the “business enterprise” must be 
the business enterprise of an organized group. The 
facts which make the income of a business taxable 
as corporate income is that the business is the busi¬ 
ness of a number of people pooling their interests in 
a common enterprise. The business of a single indi¬ 
vidual may be intrusted to a corporation for manage¬ 
ment, or intrusted to a group organized as a joint 
stock company or association, but the income from 
the business of the individual would be his income 
and the fact that it was managed by a corporation or 
a group would have no effect upon this result. It is 
true that the Fidelity-Bankers Trust Company, as 
trustee, was managing a part of the business of the 
Fidelity-Bankers Trust Company under the terms of 
the trust agreement, but this business was not the 
business of the trustee, nor was it the business of that 
group of persons lending the Fidelity-Bankers Trust 
Company money on the faith of the property. It was 
the business alone of the trust company. 

3. The next contention of the Commissioner is that 
the “liability of the members is limited.” While this 
may be one of the indicia of an “association,” the 
mere fact that the individuals who signed the trust 


agreement of October 20,1931, made it clear in the trust 
agreement that they were not personally liable for 
anv of the obligations of the trustee, does not of itself 
constitute the trustee as an “association.” The fact 
is that not only was their liability limited, but that 
they had no liability whatsoever, as they had made no 
investment in a business, but as individuals had 
loaned monev to the Fidelitv-Bankers Trust Companv 
which the Fidelity-Bankers Trust Company had 
agreed to repay them on a certain date with interest 
at the rate of 6 per cent per annum, payable semi¬ 
annually. These parties had no more an investment 
in a business than the owner of a corporate bond had 
in the business of the corporation. Their whole right 
was to be paid their interest and their principal, and 
whatever business there was was the business of the 
Fidelity-Bankers Trust Company. 

4. In regard to this contention of the Commissioner 
the Board's attention is called to the fact that the 
statement in the deficiency letter that the Trustee 
was authorized to hold, manage, control, etc., said 
property “subject to the approval of the Trustee” 
is an error. This authority is given under the third 
paragraph of the Trust Agreement (Transcript page 
26), and is subject to the approval, not of the Trustee, 
but of the Fidelity-Bankers Trust Company. 

It will be noted, however, that this authority is 
limited, first, by the terms of the trust deed, and, 
second, that it is all under the supervision of the 
owner of the property, the Fidelity-Bankers Trust 
Company. In other words, it should be managed as 
the owner of the property should direct, with the 


sole exception that if the lenders of this money felt 
that a piece of property should be sold that the 
Trustee should sell it (a species of foreclosure) un¬ 
less the Fidelity-Bankers Trust Company was willing 
to redeem it from the pledge at a price the lenders 
felt it should be sold for. 

The Commissioner, to sustain the Department’s con¬ 
tention, further cites four cases decided by the Su¬ 
preme Court of the United States on December 16, 
1935. These cases are Morrissey et al. v. The Com¬ 
missioner, 296 U. S. 344; Swanson et al. v. The Com¬ 
missioner, 296 U. S. 362; Coleman-Gilbert, Associates, 
v. The Commissioner, 296 U. S. 369; The Commis¬ 
sioner v. Combs et al., 296 U. S. 365. 

In the Morrissey case the Supreme Court quite prop¬ 
erly brushed aside the many artificial and illogical 
tests which had theretofore been used to determine 
the taxability of so-called “associations” and laid 
down the broad principle that where a number of per¬ 
sons pool their common interests in a common busi¬ 
ness enterprise, with limited liability, that irrespec- 
tiye of the nature of the management and irrespec- 
tive of the manner in which interests may be repre¬ 
sented, that the income from the common enterprise 
is taxable as corporate income. 

This implies, of course, that there must be (1) a 
business enterprise owned by a number of people in 
common; (2) a limited liability (for otherwise part¬ 
nerships would be included); (3) that only income 
made by the operation of the common business can 
be taxed. 

The Morrissey Case makes it unnecessary to dis¬ 
cuss various “yardsticks” applied formerly in a 
great number of cases. 
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The law being so plainly stated in the Morrissey 
case, the only thing that becomes important are the 
facts. Do the facts bring the present case within the 
scope of the Morrissey decision? 

1 It is clear from the statement of facts in the Mor¬ 
rissey case (pages 347-S) that the Trustee of the 
Western Avenue Golf Club held title to the lands 
there involved and that the beneficial interest in 
said lands and the equity therein belonged to a num¬ 
ber of persons and that the profits and income to be 
derived from the subdivision and selling of portions 
of the real estate belonged to a group of persons 
who owned the equity in the lands. These facts fit 
exactly the definition of an “association’’ given by 
the Court in that case. There was a unified control 
with limited liabilitv, a business owned bv a number 
of people, and profits or income derived from the 
common business. 

In the Swanson case two persons, owners of a piece 
of property in the city of Chicago, conveyed this 
property in trust under the name of the Lakeview 
Land Association, in which these two parties re¬ 
mained beneficial owners of said property and of the 
business which was to be carried on by that associa¬ 
tion. Later, three other parties were taken in as 
beneficial owners of the property and the business. 
Here, again, we have a common business and owned 
by a number of persons and a profit or income de¬ 
rived from that common business. 

In the case of Coleman-Gilbert, Associates, we have 
again a like situation, a business owned by a number 
of persons and an income derived from that common 
business. Pages 370-371. 

In the Combs case, pages 3f>6-7-S, there is a some- 


what different state of facts, but thev are clearlv dis- 
tinguishable from the facts in the present case. In 
this case there was originally a single owner of the 
property—the Hub Oil Company of California. This 
Company assigned this property to a Trustee for other 
parties, but the assignor did not retain the ultimate 
beneficial ownership in the property, but retained only 
a royalty interest, so that the profits made in the en¬ 
terprise after the discharge of these royalties was the 
income of the group, and the business was the busi¬ 
ness of the group. 

In the present case every bit of property handled by 
the petitioner as Trustee was the property of the 
Fidelity-Bankers Trust Company, not only in fact, but 
so limited by the Trust Agreement. Instead of con¬ 
veying to a group the beneficial interest in this prop¬ 
erty and the equity in it, the Fidelity-Bankers Trust 
Company retained the actual ownership of the prop¬ 
erty and, if the renting and handling of this property 
constituted “doing business,” it was not the business 
of a group, but a part of the business of the Fidelity- 
Bankers Trust Company. The only interest the group 
had in the property, held by the petitioner under 
trust, was in the nature of a lien to secure the money 
which they had advanced to the Fidelity-Bankers 
Trust Company and interest thereon, and this interest 
was not a group or pooled interest, but an individual 
interest to have repaid to the subscriber his princi¬ 
pal and interest. Like other bondholders, they would 
have a mutual interest in seeing that the property 
which has been put in trust to secure their loans is 
not dissipated. If the mutual interest in protecting 
the common securities is held to make the interest 
money which is paid to the bondholders or the lenders 


subject to a corporate income tax, it will be tbe first 
time it lias ever been done, and, so far as tlie records 
show, the first time it was ever proposed. 

The case of Highlands et al. v. the Commissioner, 
reported in 32 B. T. A. 7G0, in 1935, is a case in its 
main points much like the present situation. To 
parallel that case and the present case: 


The Board, in the High¬ 
lands case, said: 

“The substance of the 
arrangement here in each 
case was to place title to 
a single tract of land in 
trust for the purpose of 
affording sccuritv to the 
group that advanced the 
money to enable the Para¬ 
mount Realty Corporation 
to subdivide and sell the 
land. The organization 
bore little, if any, re¬ 
semblance to a corpora¬ 
tion in either structure or 
operation. In our opinion, 
it should be classed as a 
trust and not as an asso¬ 
ciation. ” 


Here we have: 

The substance of the 
arrangement here was to 
place title to several 
pieces of property, all be¬ 
longing to the Fidelity- 
Bankers Trust Company, 
in trust for the purpose of 
affording security to indi¬ 
viduals who advanced the 
money to enable the Fi¬ 
delity-Bankers Trust Com¬ 
pany to meet its maturing 
obligations. 


In the Highlands case there was conveyed in trust 
a single tract of land as security, whereas, in tbe par¬ 
ent case, there was conveved a number of tracts of 

• 

land and property as security, but in principle there 
is no difference, as all of the property conveyed in the 
present case was the property of the Fidelity-Bankers 
Trust Company, a single entity. 


There is a further difference that the Board in the 
Highlands case speaks of affording security to a 
“group.” In the case here it was for the purpose of 
affording* security to a number of individuals. 

In the Highlands case it was to enable the Realty 
Corporation to develop the property. Here it was to 
enable the Fidelity-Bankers Trust Company to meet 
its maturing obligations. In principle the two are 
identical with the exception that here the security is 
afforded to individuals, as such, and not to a group, 
which removes the present transaction that much fur¬ 
ther from the idea of an association. 

Therefore, for the reasons pointed out, petitioner 
insists that there is nothing in connection with the 
transaction involved in this case which can form any 
logical basis for the deficiency assessment made 
against the petitioner as an “association.” 

From all the evidence it is clear that the Trust 
Agreement was entered into primarily for a twofold 
purpose: First, to assist the Fidelity-Bankers Trust 
Company in raising money, and, second, to assist the 
Fidelity-Bankers Trust Company to liquidate these 
assets and turn them into money. 

The above presentation of the position of the Peti¬ 
tioner has been directed mainly to the point that the 
transaction was primarily nothing more than a pledge 
of assets by the Fidelity-Bankers Trust Company for 
the purpose of borrowing money. Secondarily, it was 
for the purpose of permitting the Fidelity-Bankers 
Trust Company to liquidate these nonliquid assets in 
an orderly manner. 

The trustee, although it agrees to accept title to 
these properties to be transferred by the Fidelity- 
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Bankers Trust Company, has no authority to do any¬ 
thing regarding the properties except as directed from 
time to time by the Fidelity-Bankers Trust Company 
and the certificate holders (Trust Agreement, Section 
III, Petition page 37). In effect, the trustee merely 
agrees to act as agent for the owner, the Fidelity- 
Bankers Trust Company, and the certificate holders 
who have a lien on the properties. It results, of 
course, that the Trust Agreement cannot be said to 
contemplate any particular action on the part of the 
trustee, its actions, in so far as the management of 
the properties placed in its care was concerned, being 
dependent entirely upon directions of others. 

The actual activities of the trustee were confined 
simply to a continuation of the activities of the 
Fidelity-Bankers Trust Company in regard thereto. 
The properties remained in possession of the Fidelity- 
Bankers Trust Company. In fact, it was in charge of 
the officials and agents of the Fidelity-Bankers Trust 
Company, in its offices, and administered just as it had 
been before. 

Deposition, Albert Walling, Tr. p. 105. 

In addition to being simply put in pledge, it was an 
arrangement to liquidate these nonliquid assets of the 
Fidelity-Bankers Trust Company, and was in no sense 
for the purpose of carrying on a business. For this 
additional reason there could be no tax against the in¬ 
come derived from the properties being liquidated 
upon the ground that it constituted an “association.” 

Wilson Syndicate Trust, 14 B. T. A. 50S; 

Blair v. Wilson Syndicate Trust, 39 F. (2d) 43; 

Guitar Trust Estate, 25 B. T. A. 1213. 
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See: 

Commissioner v. Atherton, 50 Fed. (2d) 740; 

Commissioner v. Morris ftealtv Company, 6S 
F. (2d) 648. 

In the case of Morrissey v. Commissioner, cited 
above (pages 336-7), the Court says: 

“ ‘Association’ implies associates. It implies 
the entering into a joint enterprise, as applicable 
regulation imports, an enterprise for the transac¬ 
tion of business. This is not the characteristic 
of an ordinary trust—whether created by will, 
deed, or declaration—by which particular prop¬ 
erty is conveyed to a trustee or is to be held by 
the settlor, on specified trusts, for the benefit of 
named or described persons. Such beneficiaries 
do not ordinarily, and as mere cestuis (pie trust, 
plan a common effort or enter into a combination 
for the conduct of a business enterprise. Un¬ 
doubtedly the terms of an association mav make 
%> * 

the taking or acquiring of shares or interest 
sufficient to constitute participation, and may 
leave the management, or even control, of the 
enterprise to designated persons. But the na¬ 
ture and purpose of the co-operative undertaking 
will differentiate it from an ordinary trust. In 
what are called ‘business trusts’ the object is not 
to hold and conserve particular property, with 
incidental powers, as in the traditional type of 
trusts, but to provide a medium for the conduct 
of a business and sharing its gains.” 

Can it be said that the purpose of the trust agree¬ 
ment here, or its actual operation, was more than ‘‘to 
hold and conserve particular property, with inci¬ 
dental powers”? There was no “enterprise” or 
“business” in the legal sense. 


There was no association, because all the property 
and whatever “business” there was, was the property 
and business of the Fidelity-Bankers Trust Company 
—a single entity. 

There was no common or joint interest anion"' the 
certificate holders, because each dealt individually 
with the Fidelity-Bankers Trust Company. 

The holding; of title to the property placed in trust 
and the collecting of rents therefrom was not a “bus¬ 
iness enterprise.” 


BRIEF OX QUESTION INVOLVED IN THE 
COMMISSIONER'S APPEAL. 

While the contention of the Commissioner, as a 
broad proposition, that Petitioner is an “associa¬ 
tion” is untenable, the contention that the payments 
which the Fidelity-Bankers Trust Company made 
from other sources than the pledged property is tax¬ 
able as income of an “association” is fantastic. 

The position of the Commissioner in regard to these 
payments made by the Fidelity-Bankers Trust Com¬ 
pany to the certificate owners is set forth in the De¬ 
partment’s deficiency letter. 

Tr. pp. 34-35. 


Speaking of this subject the letter says: 

“Your contention that $12,165.75 shown as in¬ 
come of Fidelity Company for the fiscal year 
ended October 31, 1932, and $13,041.94 for the 
fiscal year ended October 31, 1933, on account of 
deficiencies in guaranteed income should be elim¬ 
inated has been denied. The certificate holders 
and the trustee, Fidelity-Bankers Trust Com- 
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pany, were all parties to the agreement that in 
the event the income of the trust was not suffi¬ 
cient to pay 6% annually to the certificate hold¬ 
ers, the trustee guaranteed to make up the differ¬ 
ence. The payments were, therefore, part of the 
consideration for the certificate holders paying 
in their money and forming a trust. See article 
51 of Regulations 77.” 

The reasons assigned are more particularly as fol¬ 
lows : 

1. “The certificate holders and the trustee, 
Fidelity-Bankers Trust Company, were all par¬ 
ties to the agreement.” 

2. “That in the event the income of the trust 
was not sufficient to pay 6 per cent annually to 
the certificate holders, the trustee guaranteed to 
make up the difference.” 

3. “That the guarantee was a part of the con¬ 
sideration for the money advancements.” 

There can certainly be nothing condemning in the 
first reason assigned, “that they were all parties to 
the same agreement.” It does not deserve discussion. 

The statement in the letter to the effect that the 
“trustee guaranteed to make up the difference” is 
not supported by the evidence. The record shows 
that there is no foundation for the statement con¬ 
tained in the deficiency letter to the effect that the 
trustee guaranteed this income. 

The trust agreement itself and the certificates is¬ 
sued thereunder are clear and unambiguous. On 
page 5 of the trust agreement (Tr. pp. 28-29) is found 
the legal obligation in pursuance of which these 
moneys were paid by the Fidelity-Bankers Trust 


Company in its corporate capacity to the individual 
certificate holders. The particular language reads 
as follows: 

“The Fidelity-Bankers Trust Company, in ad¬ 
dition to its capacity as trustee hereunder, joins 
in the execution of this agreement upon its own 
responsibility as a banking and trust company, 
for the purpose of, and does hereby guarantee to 
the syndicate owners the return of the principal 
invested by them, with a net rental income 
thereon equivalent to 6% per annum, semian- 
nuallv.” 

The language incorporated in the certificate in pur- 
! suanee of the provision in paragraph V of the trust 
deed is as follows: 

“Fidelity-Bankers Trust Company as a bank¬ 
ing and trust institution, guarantees the return 
of the principal of this certificate, with a rental 
income thereon equivalent to 6% per annum, on a 
semi-annual basis, payable May 1 and Nov. 1 
each year.” 

Tr. p. 28. 

These payments were made by the Fidelity-Bankers 
Trust Company and charged on its books as interest 
and paid to the certificate holders and were made in 
i pursuance of a primary obligation of the Fidelity- 
Bankers Trust Company in its corporate capacity and 
i its direct promise to the certificate holders as individ- 
1 uals. The “guarantee,” it will be noted, does not 
run to the certificate holders collectivelv as a so- 

V 

called syndicate, but does run to the “owners.” The 
owners of these certificates were the individuals who 
advanced the money. While the undertaking of the 
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Fidelity-Bankers Trust Company is to “guarantee’’ 
this interest, and the word “guarantee” ordinarily 
imports a secondary liability, where, from the whole 
transaction, it is apparent that there is no primary 
promisor, the use of the word “guarantee” clearly 
implies a primary direct obligation and promise. In 
other words, the “guarantee” which the Fidelity- 
Bankers Trust Company was making was that it 
would carry out its own obligation to repay the money 
with interest at the rate of 6 per cent per annum, 
payable semiannually. 

Under the well-known rules of construction, words 
in contracts are to be interpreted in their usual and 
ordinary meaning unless it appears from the whole 
contract that both parties intended that they should 
be understood in a different sense. 

Section 1509, Elliott on Contracts. 

The word “guaranty,” where it is seen from the 
whole contract that it is a primary undertaking, is 
equivalent to the words “agreement” and “promise.” 

Deeves v. Manhattan Life Ins. Co., 195 X. Y. 
325. 

So an agreement to pay a certain sum of money for 
and on account of a third person, unless such third 
person is primarily bound to pay the debt, is not a 
collateral agreement in the nature of a guaranty, but 
is an original undertaking to pay the sum. 

Matthews v. Crisman, 12 Smedes & M. 595, 51 
American Dec. 124. 

“Although a contract is in form to answer for 
the debt or default of another, if its leading pur- 
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pose is to secure some benefit to the promisor or 
to promote his interest, it will be recognized as 
an original undertaking.” 

Clanin v. Esterly Harvesting Machine Co., 
118 Indiana 372; 

Clark v. Hackfield, 16 Iowa 53; 

Crane v. Wheeler, 48 Minnesota 207. 

The question as to whether a contract is one of 
original promise or guaranty merely is one of fact to 
be determined from the circumstances surrounding 
the transaction. 

Harris v. Frank, 81 California 280; 

Stone Ordean Wells Co. v. New England Pipe 
Co., 201 Michigan 407; 

Channell v. West Va. Pub. Co., 77 West Va. 
494. 

It is clear from the trust agreement that there was 
no mutual agreement among the individuals lending 
this money guaranteeing its repayment; there is no 
undertaking on the part of the Fidelity-Bankers 
Trust Company as Trustee guaranteeing the payment 
of these funds, but merely its undertaking to hold the 
property in pledge and apply what proceeds came 
into its hands to their discharge. The so-called “Fi¬ 
delity Realty Company” is not a party to any of these 
agreements. However, the Fidelity-Bankers Trust 
Company received the money as borrower, and it is 
clear that its undertaking (done in pursuance to the 
agreement in the trust agreement) was a primary 
promise directly to the individuals to repay the money 
with interest. 


Respecting the Commissioner’s third reason, as 
follows: 

“The payments were, therefore, part of the 
consideration for the certificate holders paying in 
their money and forming the trust.” 

There is no doubt about the soundness of the Com¬ 
missioner’s conclusion that the guarantee made by the 
Fidelity-Bankers Trust Company to the certificate 
holders was one of the considerations which moved 
the certificate holders to enter into the agreement. 
Petitioner, however, is unable to comprehend why this 
fact should make it liable for a corporation income 
tax upon the amount paid. 

Just for the sake of argument, suppose the property 
held in trust had been actually conveyed to the Trus¬ 
tee so that the beneficial interest therein would be¬ 
long to the certificate holders, and, to induce them to 
purchase, the seller, the Fidelity-Bankers Trust Com¬ 
pany, guaranteed that the property which it was sell¬ 
ing would earn 6 per cent per annum interest and 
ultimately pay off the principal of the investments; 
and further suppose, as actually happened, the income 
from the property was insufficient to discharge the 
6 per cent. The amounts which were paid by the 
Fidelity-Bankers Trust Company to the certificate 
holders could by no stretch of the imagination be in¬ 
come from the property held by the association be¬ 
cause it would be paid to the individual certificate 
holders on the ground that the property did not earn 
income. 

As mentioned before in this brief, the levying of a 
corporate income tax against associations is not in 
the nature of a penalty or a punishment, but because, 


and only in the event, there is a business carried on 
by a number of people which earns a common income. 

Corporation A owns all of the stock in Corporation 
B, and wishes to sell this stock to C, D, and E, indi¬ 
viduals. To induce C, D and E to purchase the corpo¬ 
ration stock of B, A guarantees to each of the pur¬ 
chasers C, D and E that Corporation A will earn a 
certain sum of money per annum thereafter. B has 
no income and A must make good its guarantee of C, 
D and E. Can the amounts paid by A to C, D and E 
bv anv manner of reasoning be said to be income to 
Corporation B? As in the present case, the guaran¬ 
teed amount paid to the individuals was paid for the 
reason that B made no income. An association being 
in no worse position than a corporation in this re¬ 
spect cannot be said to make an income from the 
guaranteed payments to its members. 

In the present case, however, Fidelity-Bankers 
Trust Company, as Trustee, was not even an associa¬ 
tion, as shown above. It had no property or business 
belonging to a group, the property and the business 
both being the property and the business of the Fidel¬ 
ity-Bankers Trust Company and the guarantee and 
obligation directly from the Fidelity-Bankers Trust 
Company to the certificate holders as individuals. 
None of the income from the property put in trust was 
liable to other or further income tax than that which 
might be levied against it as constituting part of the 
general income of the Fidelity-Bankers Trust Com¬ 
pany. 

Respectfully submitted, 

FORREST ANDREWS, 

Attorney for Appellants. 
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Hugh W. Sanford, et al., and Fidelity- 
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ON PETITIONS FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE COMMISSIONER 


OPINION BELOW 

The only previous opinion in this case is that of 
the Board of Tax Appeals (R. 44^52), which is re¬ 
ported in 37 B. T. A. 142 . 

(i) 


JURISDICTION 


This appeal involves income tax deficiencies of 
$1,287.13 and a penalty of $321.78 for the fiscal 
year ended October 31, 1932, and $2,408.45 for the 
fiscal year ended October 31, 1933, together with 
$875.80 excess profits tax deficiency for the same 
fiscal year. (R. 32, 33.) On March 28, 1938, the 
Board of Tax Appeals entered its decision and final 
order. (R. 62.) The parties stipulated venue in 
this Court by an agreement of June 17,19:38 (R. 62, 
71.) On April 13, 1938, the petitioner filed a peti¬ 
tion for review of this decision (R. 63), and on 
June 20, 1938, the Commissioner likewise filed a 
petition for review (R. 72), pursuant to the pro¬ 
visions of Sections 1001-1003 of the Revenue Act. 
of 1926, c. 27, 44 Stat. 9, as amended by Section 
1101 of the Revenue Act of 1932, c. 209, 47 Stat. 
169, 2S6. This Court, by an order of September 
22, 1938 (R. 147), ordered the two causes to be 
consolidated for briefing, hearing, argument, and 
decision. 

i QUESTIONS PRESENTED 

1. Whether, under Section 1111 of the Revenue 
Act of 1932, the Fidelity Realty Company (tax¬ 
payer), a syndicate, for which the petitioner is 
trustee, is taxable as an association. 

2. Whether the amounts paid by the Fidelity- 
Bankers Trust Company 1 to trustee for the Fi- 

1 Although the Fidelity-Bankers Trust Company is before 
i this Court in its individual capacity and in its capacity as 
trustee for Hugh IV. Sanford et al., a group doing business 
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delitv Realty Company (taxpayer), a syndicate, 
under the Trust Company’s undertaking to pay 
sufficient monies to permit a return of 6% per an¬ 
num profit to the syndicate certificate holders, con¬ 
stitute taxable income to the petitioner, trustee for 
the syndicate (taxpayer). 

3. Whether, under Section 291 of the Revenue 
Act of 1932, a penalty of 25% was correctly assessed 
against the petitioner, trustee for the syndicate 
(taxpayer). 

STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved will be 
found in the Appendix, infra, pp. 26-27. 

STATEMENT 

The evidence in this case consists of oral testi¬ 
mony, depositions (R. 79-146), and certain ex¬ 
hibits. (R. 156-198.) 

The findings of the Board of Tax Appeals are 
substantially as follows (R. 45-50): 

The Fidelitv-Bankers Trust Company (herein- 
after referred to as the Trust Company), is a Ten¬ 
nessee corporation which has been engaged in the 
general banking and trust business at Knoxville, 
Tennessee, since its incorporation in 1914. Its 
principal activities consist of making loans secured 
by first mortgages or deeds of trust upon real prop- 

as the Fidelity Realty Company, any reference in this brief 
to the petitioner is to the Fidelity-Hankers Trust Company 
in its capacity as trustee, and any reference to the taxpayer 
is to the Fidelity Realty Company. 
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erty of the borrower situated in or near Knoxville, 
and the issuance and sale of its corporate interest- 
bearing bonds secured by the mortgages and deeds 
of trust so obtained by it. Such securities as were 
not used as collateral for the payment of bonds 
were sold to the public. Collections of interest and 
principal on real estate loans were used to pay obli¬ 
gations under the bonds, which were a direct obli¬ 
gation of the Trust Company. (R. 45.) 

Due to the economic vicissitudes of 1929, the 
Trust Company found the collection of principal 
and interest on its real estate loans was insufficient 
to meet its bond obligations as they matured. Con¬ 
sequently, the company foreclosed its mortgages in 
many cases with the result that it acquired title to 
a large quantity of real estate. There was no ready 
sale for the property at this time, however, and the 
Trust Company found itself land-poor and in need 
of ready cash. In order to obtain additional funds, 
arrangements were made, under the terms of a trust 
agreement of October 20, 1931, to acquire up to 
$510,000 from 19 individuals and a corporation, 
substantiallv all of whom were stockholders or di- 
rectors of the Trust Company. (R. 46.) 

The material provisions of the instrument recite 
that the persons and company who are to furnish 
the money, thereinafter referred to as subscribers, 
are “desirous of organizing a syndicate to be 
known as the Fidelity Realty Company, for the 
purpose of acquiring, encumbering, leasing and 
selling certain real estate and/or other properties 
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belonging to and/or to be hereafter acquired by 
the Fidelity-Bankers Trust Company’’; that the 
subscribers subscribe for and agree to pay upon 
call of a majority of the “syndicate owners’’ cer¬ 
tain specified amounts for the purposes set forth 
in the agreement, for which the Fidelity-Bankers 
Trust Company, trustee, shall issue “participating 
certificates of ownership in said syndicate” accord¬ 
ing to the amount paid in by the subscribers, the 

certificates to be transferable bv endorsement and 

• * 

delivery; that others may become interested in the 
“syndicate” with the consent of a majority of the 
“syndicate owners”; that the trustee “shall pur¬ 
chase, receive, hold, manage, control, lease, encum¬ 
ber and/or sell such properties” as directed in 
writing by a majority of the syndicate owners” 
and that the “syndicate” shall have power to sell 
property owned by it only on terms and prices 
agreeable to the Trust Company subject, however, 
to the proviso that, if the Trust Company objects 
to the terms of a sale, a majority of the members 
of the syndicate shall have the right to sell the 


property upon such terms after first offering it to 
the Trust Company; that the trustee shall hold 
title to “all properties purchased for the benefit of 
the syndicate owners”; that after the subscribers 
have been repaid the principal “of their invest¬ 
ments in the syndicate, together with rents from 
the real estate acquired, or from any other source 
of income, equal to the rate of 6% per annum, pay¬ 
able semi-annually, on the principal of their in- 
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vestments”, all profits of the syndicate are to be 

paid to the Trust Company, in consideration of 

which anticipated profits the Trust Company 

guaranteed “to the syndicate owners” a return in 

the same amount on their investments, subject to 

a right to reimbursement out of earnings of the 

syndicate as soon as the funds were available; that 

the certificates and anv accruals thereunder are 

• 

payable by the Trust Company or the trustee on 
demand made on or after November 1, 1936, and 
that the Trust Company shall have the right to re¬ 
deem all of them, or part of them, with the consent 
of all of tin* “syndicate owners", at any time prior 
thereto; that the “trust” was in no event to be 
effective for a period longer than 21 years; that all 
monevs of the svndicate derived from the sale of 

V * 

property “shall be disbursed to the syndicate own¬ 
ers pro rata , or reinvested by the trustee, as di¬ 
rected in writing by a majority of the syndicate 
owners" and the Trust Company; that the “own¬ 
ers of the svndicate certificates hereunder are not 
* 

and shall not be personally liable for any obliga¬ 
tions incurred bv the trustee" and that “only the 
properties belonging to the syndicate or trust 
herein created shall be liable for such obligations 
and that notice to this effect shall be stated in everv 
bond, note, contract, or other written obligation 
made bv the trustee hereunder”; that the “svndi- 
cate certificate holders shall have the right to make 
its own rules and regulations for the transaction 
of its business”; that the term “a majority of the 
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syndicate owners” used in the instrument shall 
mean a “majority of the dollar ownership” of the 
face amount of outstanding certificates; and that 
no charges shall be made bv the trustee for its 
services. The agreement was signed by the sub¬ 
scribers and the Trust Company in its corporate 
capacity and as trustee. (R. 46-47.) 

Up until 1933 the syndicate members, pursuant 
to this agreement, paid in a total of $392,000. An 
additional $25,000 was paid in during 1935 and 
1936. The trustee, pursuant to the provisions of 
this agreement, issued to each subscriber a certifi¬ 
cate. having the caption “Fidelity Realty Com¬ 
pany” and certifying that the person named 
therein had paid a specified amount to the trustee 
“and is a participating owner of an interest in the 
Fidelity Realty Co., a syndicate, to said extent” 
under the terms of the agreement of October 20, 
1931. (R. 48.) 

At a meeting of the syndicate members held on 
October 29, 1931, an executive committee of five 
members, four of whom were directors of the Trust 
Company, with three alternates, were elected “to 
conduct the affairs of the syndicate”, in accord¬ 
ance with the terms of the “Syndicate Agreement”. 
Thereafter, the executive committee and the sub¬ 
scribers met on calls made whenever necessarv and 
adopted resolutions respecting sales and purchases 
of property and other activities within their pow¬ 
ers. The minutes of the meetings refer to them as 
meetings of the subscribers or executive committee 

127.'19— ::i»-2 
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of the “Fidelity Realty Company Syndicate"’. 
(R. 48.) 

The Fidelity Realty Company, a syndicate, here¬ 
inafter referred to as the syndicate, acquired by 
purchase from the Trust Company such notes and 
real property as funds received from subscribers 
permitted. Between November 5, 1931, and the 
close of 1932, the trustee, in accordance with direc¬ 
tions given to it by the syndicate, purchased from 
the Trust Company for the account of the syndi¬ 
cate, notes and parcels of real property at a cost of 
$452,073.97, and in connection therewith assumed 
1 mortgages in the amount of $43,650. The prices 
paid for the items of property were approved in 
advance by a committee of the syndicate in order 
to protect the investments made in certificates of 
the syndicate, and represented the value of the 
property. The trustee did not acquire property 
for the syndicate from any other source. The real 
property was conveyed by deed to the “Fidelity- 
Bankers Trust Company, Trustee for the Fidelity 
Realty Company”. (R. 48-49.) 

On February 16, 1932, the svndicate authorized 
the trustee to borrow amounts aggregating $41,700 
from the Trust Company on the security of four¬ 
teen specified parcels of real estate and to execute 
in its name, notes and deeds of trust evidencing 
the loans. In December, 1932, the syndicate guaran¬ 
teed payment of $32,500 borrowed by the Trust 
Company from the Reconstruction Finance Cor- 
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poration, and as security for its guarantee received 
a deed of trust covering the equity of the Trust 
Company in certain property. (R. 49.) 

The activities of the syndicate were conducted 
with third parties in the name of the trustee. The 
trustee never acquired or sold property for the 
syndicate without authority from the syndicate. 
The syndicate had no officers or employees. Its 
accounts were kept in the trust books of the Trust 
Company like other trust accounts of the Trust 
Company. Separate minute books were kept to 
record the meetings of the members and committees 
of the syndicate. The minutes were written by an 
officer of the Trust Company, pursuant to authority 
given by provisions of the agreement of October 
20, 1931. The trustee kept a separate book to re¬ 
cord the certificates issued to members of the syn¬ 
dicate. The trustee rented and otherwise managed 
the properties of the syndicate. (R. 49.) 

During the fiscal year ended October 31,1932, the 
expenses incurred by the trustee for taxes, interest, 
repairs, and insurance upon the property it 
held for the syndicate were $2,156.06 in excess of 
receipts of $6,682.95. For the fiscal year ended 
October 31, 1933, the income of the properties ex¬ 
ceeded expenses by $4,474.06. During the respec¬ 
tive years, the Trust Company paid to the trustee 
the sums of $12,165.75 and $13,041.94 under its 
guarantee to the certificate holders of a return of 
6% on the face value of their certificates. The 
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trustee made payments semi-annually to the certifi¬ 
cate holders equal to 6% per annum on the face 
amount of their certificates. (R. 49.) 

The syndicate was in the taxable years an asso- 
eiation taxable as a corporation. (R. 50.) 

On these findings of fact, the Board of Tax Ap¬ 
peals held that the syndicate was an association 
taxable as a corporation, and that the imposition 
of a 25% penalty was proper. It further held that 
the guarantee monies paid by the Fidelity-Bankers 
Trust Company to the petitioner, were not income 
to the syndicate. The petitioner, trustee for the 
syndicate (taxpayer), took an appeal on the first 
and second issues, and the Commissioner took an 
appeal on the third. 

SPECIFICATION OF ERRORS TO BE URGED 

The Commissioner urges the following as error r 

1. The Board of Tax Appeals erred as a matter 
of law in holding and deciding that the deficiency 
payments of $10,009.69 and $13,041.94 made by 
the Fidelity-Bankers Trust Company during the 
fiscal years ended October 31,1932, and October 31, 
1933, respectively, to the trustee for the syndicate 
(taxpayer) do not constitute taxable income of 
the syndicate. 

2. The Board of Tax Appeals erred as a mat¬ 
ter of law in holding and deciding that the afore- 

2 The Commissioner does not hereby waive or intend to 
waive any of the assignments of error set forth in his peti¬ 
tion for review to this Court. (R. 7*2.) 
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said deficiency payments were paid to the trustee 
for the syndicate (taxpayer) under an obligation 
running directly from the Trust Company to the 
certificate owners. 

SUMMARY OF ARGUMENT 

The Board of Tax Appeals correctly held that 
the petitioner was trustee for the syndicate. Fidel¬ 
ity Realty Company (taxpayer), which company 
was taxable as an association within the meaning 
of Section 1111 of the Revenue Act of 1932. 

The Supreme Court has declared that where a 
group of persons carry on a business enterprise for 
profit and divide the gains which accrue from their 
common undertaking, the primary conception of an 
“association” is present; and that where, further, 
title to property is held by an entity having con¬ 
tinuity of existence; where there is centralized man- 
agement; where provision is made for the transfer 
of beneficial interests and the introduction of new 
parties; where the liability of the parties is limited; 
then, those corporate attributes are present, which 
denote the existence of an “association”, taxable in 
the same manner as a corporation, within the in¬ 
tent of Congress. 

These elements are found in this record, both in 
the instrument of October 20,1931, and in the activ¬ 
ities of the group, and, therefore, that group known 
as the Fidelity Realty Company, is taxable as an 
association. The resemblance to the corporate form 
is predominant. Tt is immaterial whether the busi- 
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ness of the syndicate was buying, selling and man¬ 
agement of realty, or lending of money. It re¬ 
mains that there was a business conducted for 
profit, which profits were distributed to the indi¬ 
vidual investors. 

The amounts paid by the Fidelity-Bankers 
Trust Company to trustee for the syndicate. Fidel¬ 
ity Realty Company (taxpayer), under the Trust 
Company's undertaking to pay sufficient monies to 
the Realty Company to permit of a return of 6% 
profit per annum to the Realty Company’s mem¬ 
bers, constitute taxable income to the petitioner, 
trustee for the Realty Company (taxpayer.) The 
Board of Tax Appeals erred in holding otherwise. 

The payments by the Trust Company were not 
made pursuant to a direct obligation running be¬ 
tween it and the syndicate holders, but, pursuant to 
an agreement running between the Trust Company 
and the syndicate and were in discharge of an obli¬ 
gation of the syndicate to its individual members. 
The contract providing for the assured payment of 
6% profits by the syndicate to its members was in 
effect a third-party beneficiary contract between 
the Trust Company and the syndicate for the bene¬ 
fit of the latter’s members. Under the applicable 
decisions of the Supreme Court, payments made to 
a third party in discharge of another’s obligations 
are income to that other party whose obligations 
are discharged. 

The Board of Tax Appeals correctly held that 
the 25% penalty, as provided in Section 291 of the 
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Revenue Act of 1932, was properly assessable for 
the failure to file a return for 1932. The petitioner 
does not appeal- to deny that a 25% penalty is due 
on such taxes as are determined to be payable by 
the syndicate. A penalty of $321.78 is therefore 
due from the petitioner. 

ARGUMENT 

I 

The group known as the Fidelity Realty Company, for 
which the petitioner was trustee, was taxable as an 
association within the meaning of section 1111 of the 
Revenue Act of 1932 


We submit in the first place that the Board of 
Tax Appeals correctly concluded as a matter of fact 
and law that the petitioner was trustee for the 
Fidelity Realty Company, which company was tax¬ 
able as an association within the meaning of Sec¬ 
tion till of the Revenue Act of 1932. Morrissey 
v. Commissioner, 29b U. S. 344; Swanson v. Com¬ 
missioner, 296 U. S. 362; II cl rering v. Combs, 296 
U. S. 365: Ilclreriny v. Coleman-Gilbert, 296 U. S. 
369; Bert v. HeJvcriny, 92 F. (2d) 491 (App. 
I). C.). 

Those cases stand for the proposition that where 
a group of persons carry on a business enterprise 
for profit and divide the gains which accrue from 
their common undertaking, the primary concep¬ 
tion of an “association” is present. Where, 
further, title to property is held by an entity having 
continuity of existence; where there is centralized 
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management; where provision is made for the 
transfer of beneficial interests and the introduction 
of new parties: and where the liability of the 
parties is limited, then, those corporate attributes 
are present which denote the existence of an “asso¬ 
ciation”, taxable in the same manner as a corpora¬ 
tion. within the intent of Congress. Morrissey v. 
Commissioner, supra, pp. 259-260. The purposes 
of the enterprise are to be determined by the pow¬ 
ers formally set forth in the instrument, rather 
than by actual undertakings. Helvering v. Cole- 
man-Gillx rt, supra, p. 374; O. D. 407, 2 Cum. Bull. 
11 . 

Tlie application of these principles here brings 
the instant case squarely within the prescribed 
indicia: 

By Article I of the instrument of October 20, 
1931, a group of 19 individuals and a corporation 
stated that they were desirous of “organiz¬ 
ing * * * tlie Fidelity Realty Company, for the 
purpose of acquiring, encumbering, leasing and 
selling certain real estate”. (R. 24.) Article V 
of the same instrument provided that 6% per an¬ 
il urn of the profits “realized from the operation of 
the syndicate” should be distributed to the indi¬ 
vidual members, and if there were insufficient 
profits to make such distributions, the Trust Com¬ 
pany guaranteed to furnish the balance. (R. 27.) 
Article IV provided that the Trust Company 
should “take title to all properties purchased for 


the benefit of the syndicate owners, in its name as 
trustee’’ (K. 26), and by Article III, it was em¬ 
powered to “manage, control, lease” and encumber 
the same, as directed by a majority of the syndi¬ 
cate members, and the certificates of membership 
were made transferable. (R. 24^25.) By Article 
VIII, liability of the individual members was lim¬ 
ited. (R. 28.) 

The requisite elements are present not only in 
the instrument of October 20, 1921, but were recog¬ 
nized in the active conduct of the group's affairs: 

The subscribers were called upon from time to 
time to pay a proportionate part of their subscrip¬ 
tions, and up to the close of 1932 did pay $392,000 
on their subscriptions (R. 48, 190). The trustee, 
pursuant to provisions of the agreement of October 
20. 1931, issued to each subscriber a certificate 
(R. 192), having the caption “Fidelity Realty 
Company" and certifying that the person named 
therein had paid a specified amount to the trustee 
“and is a participating owner of an interest in the 
Fidelity Realty Co., syndicate, to said extent” 
under the terms of the agreement of October 20, 
1931. (R. 48.) 

At a meeting of the syndicate members held on 
October 29, 1931, an executive committee of five 
members, four of whom were directors of the Trust 
Company, with three alternates, were elected “to 
conduct the affairs of the Syndicate”, in accord¬ 
ance with the terms of the “Syndicate Agreement.” 


16 


(R. 157-158.) Thereafter, the executive commit¬ 
tee and the subscribers met on calls made whenever 
necessary, and adopted resolutions respecting sales 
and purchases of property and other activities 
within their powers. (R. 157-183.) The minutes 
of the meetings refer to them as meetings of the 
subscribers or executive committee of the “Fidelity 
Realty Company Syndicate*’. (R. 48.) 

The syndicate acquired by purchase from the 
Trust Company such notes and real property as 
funds received from subscribers permitted. (R. 
159. 161. 163, 168, 169.) Between November 5, 
1931. and the close of 1932, the trustee, in accord¬ 
ance with directions given to it bv the syndicate 
(R. 112-113), purchased from the Trust Company 
for the account of the syndicate, notes and parcels 
of real property at a cost of $452,073.97, and in con¬ 
nection therewith assumed mortgages in the amount 
of $43,650. (R. 48.) The prices paid for the items 
of property were approved in advance by a com¬ 
mittee of the syndicate, and represented the value 
of the property. The trustee did not acquire prop¬ 
erty for the syndicate from any other source. The 
real property was conveyed by deed (R. 108-110) 
to the “Fidelity-Bankers Trust Company, Trustee 
for the Fidelity Realty Company.’* (R. 49.) 

On February 16, 1932, the syndicate authorized 
the trustee to borrow amounts aggregating $41,700 
from the Trust Company on the security of four¬ 
teen specified parcels of real estate and to execute 
in its name notes and deeds of trust evidencing the 
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loans. (R. 162.) In December, 1932, the syndi¬ 
cate guaranteed payment of $32,500 borrowed by 
the Trust Company from the Reconstruction Fi¬ 
nance Corporation, and as security for its guaran¬ 
tee received a deed of trust covering the equity of 
the Trust Company in certain property. (R. 49, 
170-173.) 

The trustee rented and otherwise managed the 
properties of the syndicate, and made payments 
semi-annually to the certificate holders equal to 
6 ( / f per annum on the face amount of their certifi¬ 
cates. (R. 49. y 

Considering on the record, then, both the powers 
and activities of the group involved, it appears, as 
a matter of law, that it was engaged in a business 
enterprise for profit. Morrissey v. Commissioner, 
supra; Swanson v. Commissioner , supra; Helver¬ 
ing v. Combs, supra; Helvering v. Coleman-Gilbert, 
supra. Whether that business was buying, selling 
and management of realtv, or lending of monev, as 
asserted in the taxpayer s brief (Br. 21-33, 38- 
44, 63), is not material. It remains that the group 
did earn income; title to its property was in a 
trustee with continuity of existence; there was cen¬ 
tralized management; there was provision for 
transfer of beneficial interest; there was limited 

3 These findings are supported bv the record and are there¬ 
fore conclusive. IIel coring v. Xat. Grocery Co.. 304 U. S. 
282. 204. Facts based upon formal instruments and minutes 
written contemporaneously are considered more reliable than 
those based upon evidence of self-serving witnesses, (cf.. 
Pet. Hr. 38—43.) 
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liability; its members did realize a profit in the 
form of 6% interest on their pro rata investment; 
and therefore this "roil]) was, within the intent of 
Congress, as “association” taxable as a “corpora¬ 
tion’'. The resemblance to the corporate form is 
predominant. Bert v. Helvering, supra. Parties 
to a tax dispute are taxable upon the legal rela¬ 
tions which exist, not those which might have been 
created. 


The substance of the taxpayer’s argument is that 
the subscribers to the instrument of October 20, 
1931, had, as individuals, not as a group, loaned 
money to the Fidelity-Bankers Trust Company 
under that instrument, and that the instrument is 


to be construed as a mortgage. (Br. 34.) 

Whether the parties to this instrument organized 
themselves into a group or association taxable as 
such, is the issue in this case, and is to be deter¬ 
mined bv looking at all of the relations and aetivi- 
ties of the parties under the principles discussed 
above. The question at issue is begged by saying 
that because the parties conducted themselves as 

individuals thev were therefore not an association. 
* 

We think the documents and activities of record 


show that there were nineteen individuals and a 


corporation acting and doing business as a group, 
and who accordingly lost their individual status for 


tax purposes. 

We again repeat that whether that group was in 
the business of lending money or of managing and 
holding title to business property is not material; 
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thev were nevertheless carrying on a business as a 
group. 

The suggestion that the instrument of October 
20, 1931, was a mortgage, finds no support in the 
provisions of that instrument or in the activities 
thereunder. Mortgage instruments are not so elab¬ 
orately circuitous in the rights thev create. The 
real property was conveyed pursuant to that instru¬ 
ment by a regular recorded deed. (R. 108-110.) 
The syndicate had the power to convey title abso¬ 
lutely. reserving no rights to the Trust Company. 
(R. 26, Art. TIT.) No process of foreclosure was 
contemplated in this instrument. 

II 

The amounts paid by the Fidelity-Bankers Trust Com¬ 
pany to the petitioner, trustee for the Fidelity Realty 
Company (taxpayer), a syndicate, under its under¬ 
taking to pay sufficient monies to permit of a return 
of 6 c / c profit per annum to the syndicate holders, con¬ 
stitutes taxable income to the petitioner, trustee for 
the syndicate (taxpayer) 

Having established, in view of its powers as well 
as its activities, that the group involved in this case 
organized itself into an “association” taxable as a 
corporation, we submit in the second place that 
both the actual monies earned bv the syndicate- 

V * 

association in the operation of its business and the 
monies paid by the Trust Company to the trustee 
for the syndicate, both of which were distributed 
as profits to the syndicate members by the trustee, 
constitute taxable income to the syndicate. Cer- 
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tainly that part of the 6% profits distributed to its 
members which was earned by the syndicate asso¬ 
ciation constitutes income to it, and we see no rea¬ 
son for reaching a different conclusion as to that 
part which came to it pursuant to its contract 
rights. 

During the fiscal year ended October 31, 1932, 
the expenses incurred by the trustee for taxes, 
interest, repairs and insurance upon the property 
it held for the syndicate were $2,156.06 in excess of 
receipts of $6,682.95. For the fiscal year ended 
October 31, 1933, the income of the properties ex¬ 
ceeded expenses by $4,474.06. During the respec¬ 
tive years, the Trust Company paid to the trustee 
the sums of $12,165.75 and $13,041.94 under its un¬ 
dertaking to pay sufficient monies to the syndicate 
to permit a return of 6% on the face value of their 
certificates to the certificate holders. The trustee 
made payments semiannually to the certificate 
holders equal to 6% per annum on the face amount 
of their certificates, being $10,009.69 ($12,165.75— 
$2,156.06) in 1932, and $17,516 ($13,041.94+ 
$4,474.06) in 1933 (R. 49). 

It is these amounts which we contend are tax¬ 
able income to the syndicate. The petitioner main¬ 
tains that no part of them is such income. The 
Board held on the authority of a prior decision in 
New England Poiver Co. v. Commissioner, 25 
B. T. A. 195, that the $4,474.06 earned from oper¬ 
ations in 1933 constituted taxable income to the syn- 
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dicate, but held that$12,165.75 and $13,041.94 “were 
paid to the trustee for the certificate holders under 
an obligation running directly from the Trust Co. 
to the certificate owners,*’ and were therefore not 
income to the syndicate. (R. 52.) 

These payments were made under the following 
circumstances: By Article V of the instrument of 
October 20,1931, it was agreed that the investors in 
the syndicate should have distributed to them 6% 
per annum of the “profit realized from the opera¬ 
tion of the syndicate”. It is true this agreement 
was not signed by the syndicate as such, but it was 
signed by the petitioner, trustee for the syndicate, 
and by the individual members. The mere fact 
that the individual members rather than the svndi- 
cate, as such, signed the instrument could not alter 
the fact that the effect was the same as if the en¬ 
tity, as such, were a party. Entity existence can¬ 
not be disregarded simply by having the individual 
members who compose the entity sign rather than 
the entity itself—the two are the same. (c/. Pet. 
Br. 34r-36, 49-57,70.) The point, then, is that there 
was a direct undertaking by the entity, as such, to 
disburse 6% per annum of its profits pro rata to 
its individual members. 

It was further provided in this same Article V 
that if the entity profits were insufficient to make 
these 6% disbursements then the Trust Company, 
“in consideration” of the fact that all of the entity 
profits in excess of the 6% disbursements were to 
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1)0 paid over to it, agreed to pay sufficient monies to 
the syndicate to permit of such disbursements. 

It is true that this undertaking also sounds of an 
agreement running between the Trust Company 
and the individual members, but we submit that this 
was in effect a contract between the Trust Com¬ 
pany and the syndicate, as such, on behalf of the 
individual members of the entity—a third-party 
beneficiary contract between the Trust Company 

land the entitv for the benefit of the individual 
* 

members. See O'Conner v. O'Conner, 88 Tenn. 
76,82.12 S. \V. 447,450; Ruohs v. Traders Fire Ins. 
Co., Ill Tenn. 405. 429, 78 S. W. 85, 91; II Willis- 
ton. Contracts (1936), Secs. 380, 381. Certainly 
the consideration ran between the entity and the 
Trust Company; the entity undertaking to pay its 
: profits above 6 f ^ to the Trust Company in return 
for the latter guaranteeing a minimum of 6% 
profits to it. And in practice it is seen that the 
additional monies paid to the trustee were added to 
such syndicate profits as existed, and distributed 
in the same manner as if they had come direct from 
the syndicate to the members. They were not 
short-circuited as separate monies to the individual 
members and may be said to be profits of the entity 
in the same manner as were the $4,474.06 profits 
realized by the entity from the operation of its 
business in 1933. Rensselaer <£ S. R. Co. v. Irwin, 
249 Fed. 726 (C. C. A. 2d); Old Colony Trust Co. 
v. Commissioner, 219 U. S. 716. A corporation or 
association cannot avoid its taxes by merely dis- 


23 


tributing all of its profits to its members, (cf. Pet. 
Br. 45-48.) 

The Reunssclaer and Old Colony Trust Company 
eases hold that where “X”, pursuant to an under¬ 
taking between itself and “Y”, agrees with “Y” to 
discharge “YV* obligation to “Z M , such amount is 
income to “Y”. That is the situation presented 
here. The Trust Company, in fulfillment of its ob¬ 
ligation to the syndicate, agreed to discharge the 
latter’s obligation to pay 6% profits to its members. 
Such amounts are therefore income to the syndi¬ 
cate. 

The petitioner will doubtlessly argue that such 
sums as were paid to the trustee by the Trust Com¬ 
pany were to be paid back by the syndicate-associa¬ 
tion out of accumulated profits as soon as available, 
and were therefore mere loans and not income. The 
answer to this is that by the express provisions of 
Article V of the trust agreement nil profits of the 
syndicate in excess of 6% were to be paid to the 
Trust Company, and therefore a provision for re¬ 
payment of such funds as were advanced to the 
syndicate is superfluous and should be disregarded. 
cf. Way v. Greer, 196 Mass. 237, 244, 81 N. E. 1002- 
1004; TToods v. Hart, 50 Neb. 497, 505, 70 N. W. 
53-55. If the syndicate made, for instance, 10% 
profits in any one year, it was obligated by Article 
V to pay Q> ( /( of that amount to its members and the 
balance of V/< to the Trust Company—not by way 
of repayment of monies which may have been ad¬ 
vanced, but because of its agreement in the first 
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place to pay all the profits above 6% over to the 
Trust Company in return for the latter's agreement 

I 

to insure a minimum of 6% profits to it. 

In conclusion, therefore, we submit that the 
monies paid by the Trust Company to the peti¬ 
tioner were in discharge of an obligation of the 
syndicate to its members and were accordingly in- 
come to the syndicate. Rensselaer <C* *S. R. Co. v. 
Irwin, supra; Old Colony Trust Co. v. Commis¬ 
sioner, supra. 

Ill 

A 25% penalty was correctly assessed against the peti¬ 
tioner, trustee for the syndicate (taxpayer), for the 
failure to file a return for 1932 

The Commissioner, as provided in Section 291 of 
the Revenue Act of 1922, assessed a 25% penalty 
against the petitioner, trustee for the syndicate 
(taxpayer), because of its failure to file a timely 
return for the year 1932 (R. 35). This action was 
approved by the Board on the authority of Ed¬ 
monds v. Commissioner, 90 F. (2d) 14,17 (C. C. A. 
9th); Seranlon-Laekawanna T. Co. v. Commis¬ 
sioner^ F. (2d) 519 (C. C. A. 3d) (R. 52). 4 The 
petitioner apparently admits that it is subject to a 
penally upon such taxes as are determined to be due 

from the syndicate for that vear. It is therefore 
•> •> 

subject to a penalty of $321.78 (R. 36). 


4 Under tlie Board's decision that there was no tax due for 
the year 1932 (It. 02). this issue was moot. 


CONCLUSION 


In conclusion, we submit that tlie Board of Tax 
Ajipeals correctly held that the petitioner was 
trustee for the syndicate (taxpayer) which was tax¬ 
able as an “association’’, and that a 25% penalty 
was assessable against the taxpayer for the year 
1932. 

We submit that the Board erred in holding that 
the payments made by the Fidelity Trust Company 
to the petitioner, pursuant to its agreement, were 
not income to the syndicate (taxpayer). 

Respectfully submitted. 

James W. Morris, 
Assistant Attorney General. 
Sew all Key, 

O. W. Hammonds, 

Special Assistants to the Attorney General. 

February, 1939. 


APPENDIX 


Revenue Act of 1932, c. 209, 47 Stat. 169: 

Sec. 22. Gross income. 

(a) General Definition .—“Gross income” 
includes gains, profits, and income derived 
from salaries, wages, or compensation for 
personal service, or whatever kind and in 
whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the ownership 
or use of or interest in such property; also 
from interest, rent, dividends, securities, or 
the transaction of anv business carried on 
for gain or profit, or gains or profits and 
income derived from any source what¬ 
ever. * * * 

Sec. 29 L. Failure to file return. 

In case of any failure to make and file a 
return required by this title, within the time 
prescribed by law or prescribed by the Com¬ 
missioner in pursuance of law, 25 per centum 
of the tax shall be added to the tax, except 
that when a return is filed after such time 
and it is shown that the failure to file it was 
due to reasonable cause and not due to will¬ 
ful neglect no such addition shall be made 
to the tax. * * * 

Sec. 1111. Definitions. 

(a) When used in this Act— 
***** 

(2) The term “corporation” includes as¬ 
sociations, joint-stock companies, and insur¬ 
ance companies. * * * (U. S. C., Title 

26. Sec. 1696.) 


( 26 ) 
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Treasury Regulations 77; promulgated under the 
Revenue Act of 1932: 

Akt. 1312. Association .—Associations and 
joint-stock companies include associations, 
common law trusts, and organizations by 
whatever name known, which act or do busi¬ 
ness in an organized capacity, whether cre¬ 
ated under and pursuant to State laws, 
agreements, declarations of trust, or other¬ 
wise, the net income of which, if any, is dis¬ 
tributed or distributable among the share¬ 
holders on the basis of the capital stock 
which each holds, or, where there is no cap¬ 
ital stock, on the basis of the proportionate 
share or capital which each has or has in¬ 
vested in the business or property of the or¬ 
ganization. A corporation which lias ceased 
to exist in contemplation of law but con¬ 
tinues its business in quasi-corporate form 
is an association or corporation within the 
meaning of section 1111. 

Art. 1314. Association distinguished from 
trust .—When trustees merely hold prop- 

ertv for the collection of the income and its 

•/ 

distribution among the beneficiaries of the 
trust, and are not engaged, either by them¬ 
selves or in connection with the beneficiaries, 
in the carrying on of any business, no asso¬ 
ciation exists, and the trust and the bene¬ 
ficiaries thereof will be subject to tax as pro¬ 
vided by sections 161-170 and by articles 
861-891. Where the trustees are not re¬ 
stricted to the mere collection of funds and 
their payment to the beneficiaries, but have 
similar or greater powers than the directors 
in a corporation for the purpose of carry¬ 
ing on some business enterprise, the trust is 
an association within the meaning of the Act. 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

FIDELITY-BANKERS TRUST COMPANY, 

Trustee, for HUGH W. SANFORD, et al., 
and FIDELITY-BANKERS TRUST COM¬ 
PANY, Petitioners, 

vs. 

GUY T. HELVERING, Commissioner of 
Internal Revenue, Respondent, 

and 

GUY T. HELVERING, Commissioner of 
Internal Revenue, Petitioner, 

vs. 

FIDELITY-BANKERS TRUST COMPANY, 

Trustee, for HUGH W. SANFORD, et al., 
and FIDELITY-BANKERS TRUST COM¬ 
PANY, Respondents. 

REPLY AND SUPPLEMENTAL BRIEF 

By Fidelity-Bankers Trust Company and Fidelity- 

Bankers Trust Company as Trustee. 

BRIEF IN REPLY TO COMMISSIONER’S BRIEF 

ON HIS APPEAL. 




The Commissioner has cited to the Court (Commis¬ 
sioner’s Brief, pp. 22-23) a number of cases claimed 
to sustain Commissioner’s position. There is no ques- 



tion as to tlie soundness of the law principles laid 
down in these cases, but we are unable to see the 
applicability of the principles to the facts of this case. 

' The case of O’Conner v. O’Conner, 88 Henn. 76, was 

a suit the opinion in which was written by that dis¬ 
tinguished jurist, .Judge Horace H. Lurton, and de¬ 
cided two points of law. The first was that, under 
Tennessee law, as between the heir and the distributee, 
the personal estate should be applied to the extin¬ 
guishment of liens against the lands of the decedent. 
The second was that a vendee’s agreement to pay the 
purchase price of land to a third person, designated 
by a vendor, creates a privity between the vendee and 
the person named by the vendor to receive the money. 

The case of Ruoks v. Traders Fire Insurance Com¬ 
pany. Ill Tenn. 405, arose on a question of reinsurance 
and the points decided are: 

(1) Generally there is no privity between the re¬ 
insurer and the original insured; 

(2) That where the reinsurer assumes the policy 
and agrees to pay the holder such losses as may occur 
thereunder, privity does exist and the reinsurer be¬ 
comes liable to the insured; 

(3) That the insured, although a third party, may 
tnaintain an action against the reinsurer in the event 
of loss. 

The case of Renssellaer Railroad Company v. Er¬ 
win, 249 F. 726, fully sustains the contention of the 
taxpayer. This was a suit wherein a railroad com¬ 
pany leased all of its properties for a certain specified 
rental to be paid, not to it, but to its bondholders. 
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stockholders and other parties holding paper secured 
hy its guarantee, and when assessed contended that it 
had no income from this source. The Court held, and 
very properly, that the leased property, upon which 
these items were paid as rent, was the property of the 
Rensscllaer Railroad Company and the rent paid, in¬ 
come of that company, although paid to other parties. 
This is the exact contention which is made by the 
Taxpayer. Although designated in the trust instru¬ 
ment as payment of rental income to the subscribers, 
actually the income on the property in the hands of 
the Trustee was the property of the Fidelity-Bankers 
Trust Company, and, although directed by it to be 
paid to its obligees, the subscribers as individuals, the 
net amount, or the return upon these properties, was 
part of its general corporate income and taxable to it 
as such. 

The onlv substantive holding in the case of Old 
• * 

Colony Trust Company v. The Commissioner, 279 U. S. 
716, is to the effect that payment by an employer of 
an income tax assessable against an employee, pur¬ 
suant to a promise to do so, made antecedent to the 
rendition of the services by the employee, constitutes 
additional income to such employee subject to Fed¬ 
eral income taxes. So far as these appellants are 
concerned there is no question about the soundness 
of the principle of law enunciated in this opinion. 

The fact is that if it should be held that the Fidel¬ 
ity-Bankers Trust Company, as trustee, is liable for 
an income tax on these amounts so advanced, not onlv 
will it be compelled to pay its guarantee, but in addi¬ 
tion thereto a further sum of money to pay the Fidel¬ 
ity-Bankers Trust Company, Trustee’s, income tax 
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thereon. Whereupon in the Commissioner’s view of 
the situation the Fidelity-Bankers Trust Company, 
Trustee, would make another item of income equal to 
the income tax paid by the Fidelity-Bankers Trust 
Company, which item of income in turn the Fidelity- 
Bankers Trust Company would have to pay. Where¬ 
upon another item of income would accrue on this in¬ 
come tax paid, and so on ad infinitum. 
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REPLY BRIEF. 

On page 17 of brief for the Commissioner his coun¬ 
sel savs: 

* 4 "Whether that business was buying, selling 
and management of realty, or lending of money, 
as asserted in the Taxpayer’s brief, is not ma¬ 
terial.” 

It is quite apparent that counsel for the Commis¬ 
sioner are hard put for a theory of this litigation 
which will sustain the position of the Commissioner. 
Again and again the Commissioner has contended that 
the Taxpayer ‘‘is carrying on a business enterprise 
for profit.” Yet nowhere, and at no time, have coun¬ 
sel for the petitioners been able to abstract from any 
of Commissioner’s numerous counsel a definite state¬ 
ment as to Commissioner’s theory as to just what 
business enterprise for profit the Taxpayer was carry¬ 
ing 1 on. Was it buying, selling and management of 
real property, or was it the lending of money? Those 
who have been required to pay the tax have never yet 
been informed. There is a reason for this. The cause 
lies in the fact that counsel for the Commissioner are 
aware that to take a definite stand on the matter and 
to follow it consistently through would defeat their 
purpose. The only definite position the Commissioner 
has ever taken is that somebody owes the taxes. There 
is one fact that seems to stand out undisputed, and 
that is that the money which was advanced under this 
agreement was advanced by individuals and a corpo¬ 
ration, and the act of advancing this money under 
this agreement created in the parties advancing the 
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money an individual and not a collective right. These 
rights take the form of an obligation and undertaking, 
by somebody, to pay to these parties as individuals 
6 per cent interest on their investments and to return 
to them the principal. 

This obligation to pay 6 per cent interest, the Com¬ 
missioner insists, is the obligation of the Fidelity- 
Bankers Trust Company, as Trustee, representing a 
“Syndicate,” in other words, that it is a Syndicate 
obligation and not the obligation of the Fidelity-Bank¬ 
ers Trust Company as such. If this be so, then the 
amounts which have been paid to the certificate hold- 
1 ers have been paid to them as interest, and as interest 
'is deductible from the gross income of the “Syndi¬ 
cate” or Fidelity-Bankers Trust Company, Trustee. 
If, as the Commissioner’s counsel has suggested in 
the quotation at the beginning of this brief, the busi¬ 
ness enterprise of the Syndicate was borrowing money 
from these individuals and as a “Syndicate” lending 
it to the Fidelity-Bankers Trust Company, what is the 
obvious result? The “Syndicate’s” operating state¬ 
ment for the period ended October 31, 1932, would be 
as follows: 

Gross income— 

Interest received by the Syndicate from 
the Fidelity-Bankers Trust Company.$10,009.69 

Reimbursement by Fidelity - Bankers 
Trust Company for expenditures on 
Fidelity - Bankers Trust Company’s 


real estate. 2,154.04 

Total gross income.$12,165.75 
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From this it would be entitled, as allow¬ 
able deductions, expense of carrying 
Fidelity - Bankers Trust Company’s 
property .$ 2,154.04 

Interest paid by the “Syndicate” to the 
certificate holders. 10,009.69 

Total deductions.$12,165.75 

Under such an hypothesis the “Syndicate’s” oper¬ 
ating statement for the period ended October 31, 1933, 
would be as follows: 

Gross income— 

Interest paid in cash by the Fidelity- 
Bankers Trust Company.$13,041.94 

Net receipts from property of Fidelity- 
Bankers Trust Company applied to 
the Fidelity-Bankers Trust Company’s 
interest account. 4,474.06 

Total gross income.$17,516.00. 

Allowable deductions— 

Interest paid to certificate holders as in¬ 
terest by the “Syndicate”.$17,516.00 

It is perfectly obvious that this hypothesis cannot 
carry the Commissioner very far. 

Now, taking up the other suggestion made by coun¬ 
sel for the Commissioner, quoted in the beginning of 
this brief, that the Syndicate was engaged in buying, 
selling and managing realty. In that case the “Syn- 
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dicate's” operating statement for the period ended 
October 31, 1932, would be as follows: 


Gross income— 

Rents from property.$ 4,685.24 

Interest received. 1,997.71 

Received from Fidelity-Bankers Trust 
Company on its guarantee to certifi¬ 
cate holders . 12,165.75 


Total gross income.$18,S48.70 

Allowable deductions— 

Insurance and expenses for caring for 

property.$ 2,557.20 

Taxes on property. 3,214.31 

Interest paid . 3,067.50 

Interest paid to certificate holders on 
sums borrowed from them. 10,009.69 


Total deductions.$18,848.70 

On this hypothesis the “Syndicate's” operating 


statement for the period ended October 31, 1933, would 
be as follows: 

Gross income— 


Rents from property.$ 7,195.00 

Amount paid by the Fidelity-Bankers 
Trust Company under its guarantee.. 13,041.94 

Total gross income.$20,236.94 

Allowable deductions— 

Expenses on property.$ 2,720.94 

Interest paid to certificate holders.17,516.00 


Total deductions.$20,236.94 
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The logic of these figures is inescapable. It is clear 
that somebody owes these certificate holders this in¬ 
terest. On page 12 of the Commissioner’s brief the 
statement is made that this money was to be paid by 
the Fidelity-Bankers Trust Company, under its guar¬ 
antee, “to permit of a return of 6 per cent profit per 
annum to the Realty Company’s members,” leaving, 
or trying to leave, the impression that these payments 
made on the certificates were not interest payments, 
but in the nature of a distribution of profits or earn¬ 
ings of the Syndicate. However, a complete change 
of front appears on page 23 of the Commissioner’s 
brief. It says: 

“The Trust Company, in fulfillment of its obli¬ 
gation to the Syndicate, agreed to discharge the 
latter’s obligation to pay 6 per cent profits to its 
members. Such amounts are therefore income to 
the Syndicate.” 

This change of front results from the fact that, to 
have any chance to sustain the position of the Com¬ 
missioner on his appeal, it must be made to appear 
that the “Syndicate” had obligated itself to pay 6 
per cent interest; whereas in the first part of the brief 
the other position is necessary to give the Commis¬ 
sioner any chance to sustain his position as respects 
the appeal of these petitioners, for, if it is owed as 
interest by the Syndicate to the individual members, 
then of course it is deductible from any Syndicate in¬ 
come. If this is done, it is patent that there was no 
possibility of the so-called “Syndicate” having any 
net income for the periods in question. The fact is 
that the only settled opinion that can be gleaned from 
the brief of the Commissioner is that somebody owes 
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the tax. As shown in the original brief, neither of 
those assumptions is correct. There was no Syndicate 
as such. The Fidelity-Bankers Trust Company, as 
Trustee, was merely acting as trustee in a mortgage 
and possession of the property to secure loans made 
liy these individual parties to the Fidelity-Bankers 
Trust Company. 

1 On pages 8 and 9 of the Commissioner’s brief men¬ 
tion is made of two transactions which further show 
the nature of this arrangement and its purpose. It 
appears that in December, 1932, the Fidelity-Bankers 
Trust Company, Trustee, was authorized to guarantee 
to the Reconstruction Finance Corporation to the ex¬ 
tent of $32,f)00.00 of its loan to the Fidelity-Bankers 
Trust Company. The explanation of this transaction 
is that in securing a loan from the Reconstruction 
Finance Corporation it was found that the R. F. C. 
would not make the loan on the security in the hands 
of the Fidelity-Bankers Trust Company at that time, 
and, in furtherance of the purpose of this whole trans¬ 
action, to lend their credit to the Fidelity-Bankers 
Trust Company and to save it from insolvency, these 
individuals agreed that their interest in the property 
in pledge might be subjected to the extent of $32,- 
500.00 to rights of the Reconstruction Finance Cor¬ 
poration. This, of course, was something beyond the 
terms of the trust agreement and it was necessary to 
get the written consent of each subscriber as an in¬ 
dividual to do this. 

Evidence of Merrill Arnold, Tr. p. 142. 

The explanation of “the borrowing” by the Fidel¬ 
ity-Bankers Trust Company, as trustee, of $47,100.00 
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from the Trust Company is that in fact the Trustee 
became an accommodation maker for the Fidelity- 
Bankers Trust Company and executed a mortgage on 
these pieces of property to secure an accommodation 
note which was executed to help the Fidelity-Bankers 
Trust Company raise additional funds. 

An attempt to interpret the trust agreement, the 
subject of tliis litigation, as anything more or less 
than a trust deed by the Trust Company in its general 
corporate capacity, to secure loans made to it by indi¬ 
viduals called Parties of the First Part, results in such 
unexplainable contradictions, and presupposes a fac¬ 
tual situation, which must tax the credulity of persons 
with ordinary intelligence. Counsel for the Commis¬ 
sioner attempt to paint a picture of experienced busi¬ 
ness men forming an “association” for the transac¬ 
tion of a real estate business, as an enterprise for 
profit, which contains the following limitations: 

1. That the only properties in which the association 
could deal were properties acquired from one cus¬ 
tomer, the Fidelity-Bankers Trust Company (Trust 
Agreement, paragraph 1, Tr. p. 24); 

2. That the only investment which the association 
would accept was such as would meet with the ap¬ 
proval of the Fidelity-Bankers Trust Company (Trust 
Instrument, paragraph 2, Tr. p. 24); 

3. That the properties could only be sold on terms 
agreeable to the Fidelity-Bankers Trust Company, un¬ 
less it was given the refusal of the property (Trust 
Instrument, paragraph 3, Tr. p. 26); 

4. That when the parties advancing the moneys for 
the so-called association had been repaid their prin¬ 
cipal and 6 per cent interest, all of the income from the 
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property should be paid over to the Fidelity-Bankers 
Trust Company (Trust Instrument, paragraph 5, Tr. 
p. 27); 

5. That, if the property did not produce sufficient 
money to pay the 6 per cent, it would be paid by the 
Fidelity-Bankers Trust Company from other sources 
((Trust Instrument, paragraph 5, Tr. p. 27); 

6. That on or after November 1, 1936, any certificate 
owner would have the right to demand of the Trust 
Company that it redeem his certificate by paying the 
full face thereof, with interest (Trust Instrument, 
paragraph 6, Tr. 28). 

There are numerous other limitations and provi¬ 
sions which would be unheard of and absurd if in¬ 
serted in an agreement to form an “association’* to 
carry on an enterprise for profit. Such an interpreta¬ 
tion just does not make sense. 

If the trust agreement were, as claimed by the Com¬ 
missioner, an association to carry on a business for 
profit, what purpose could be served by the stipula¬ 
tion in the instrument that the association should be 
limited to the acquisition of properties from the Fidel¬ 
ity-Bankers Trust Company ? Likewise the provision 
that the individuals who formed the pool could only 
turn into the pool such properties or securities as 
meet with the approval of the Fidelity-Bankers Trust 
Company? If there were a syndicate engaged in a 
business enterprise for profit, why should it submit to 
the dictation of the Fidelity-Bankers Trust Company 
respecting what it would receive in lieu of cash on the 
subscriptions ? 

When it comes to the disposal of the properties held 
by the Trustee it is seen that the Fidelity-Bankers 
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Trust Company’s consent must be obtained and that 
all of the profits derived from the sale or rental of 
said properties after the repayment of the principal 
and interest to the individuals subscribing it, at the 
rate of 6 per cent per annum, is turned over to the 
Fidelity-Bankers Trust Company. A peculiar kind of 
business enterprise. The real explanation is obvious 
and simple. The properties placed with the Trustee 
remain the properties of the Fidelity-Bankers Trust 
Company and, when the individual lenders had been 
repaid their principal and interest, their interest in 
the properties ceased, and that the Trustee should 
deliver the remainder to the Fidelitv-Bankers Trust 
Company. There is not a single provision in the trust 
instrument incompatible with the idea that it is sim¬ 
ply a mortgage of these properties by the Fidelity- 
Bankers Trust Company to secure the individual loans 
made by these subscribers. When viewed in any other 
light the instrument bristles with inconsistencies and 
unexplainable provisions. 

Respectfully submitted, 

FORREST ANDREWS, 

Attorney for Taxpayers. 


